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EU Direct Tax Newsalert  
Draft bill introducing DAC 6 legislation in 
Belgium.   

PwC’s EU Direct Tax Group  
  
EUDTG is PwC’s pan-European network of 
EU law experts. We specialise in all areas of 
direct tax, including the fundamental free-
doms, EU directives and State aid rules. You 
will be only too well aware that EU direct tax 
law is moving quickly, and it’s difficult to keep 
up. But, it is crucial that taxpayers with an EU 
or EEA presence understand the impact as 
they explore their activities, opportunities and 
investment decisions. Find out more on: 
www.pwc.com/eudtg 
 
Interested in receiving our free EU tax news? 
Send an e-mail to eudtg@nl.pwc.com with 
“subscription EU Tax News”. 
 

29 November 2019 

© 2019 PwC. All rights reserved. PwC refers to the PwC network and/or one or more of its member firms, each of which is a separate legal entity. 
Please see www.pwc.com/structure for further details. This content is for general information purposes only, and should not be used as a substitute for 
consultation with professional advisors. PwC helps organisations and individuals create the value they’re looking for. We’re a network of firms in 157 
countries with more than 195,000 people who are committed to delivering quality in assurance, tax and advisory services. Find out more and tell us 
what matters to you by visiting us at www.pwc.com 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

On 26 November, the draft bill implementing 
the EU Council Directive 2018/822/EU of 26 
May 2018, also known as “DAC6 Directive”, 
was introduced in the Belgian Parliament.  
 
In short, DAC6 provides for the obligation to 
declare certain cross-border tax arrangements 
to the Belgian tax authorities. This obligation is 
incumbent on both taxpayers and intermediar-
ies, such as tax advisers and consultants. The 
DAC6 Directive is generally considered as an 
important step in the tax transparency rules in 
Europe. 
 
The Belgian draft legislation in a nutshell 

The draft law aims to implement the DAC6 Di-
rective in Belgium and the draft bill closely fol-
lows the DAC6 Directive.  

Based on the draft bill, cross-border ar-
rangements may be reportable if they meet at 
least one of the hallmarks set out in the draft law, 
which are identical in wording to the list of hall-
marks in the appendix to the directive. This ap-
pendix provides for both general and specific 
“hallmarks”, e.g. acquisition of loss-making 
companies in order to use these losses, conver-
sion of income into capital, gifts or other catego-
ries of revenue that are taxed at a lower level or 
exempt from tax, specific hallmarks related to 
transfer pricing, etc....  

Certain hallmarks may only be taken into ac-
count if they meet the “main benefit test”, i.e. 
where a tax benefit is the main or one of the main 
objectives of the arrangement.   

Timeline and next steps 

The draft bill provides that the reportable cross 
border arrangements whose first implementa-
tion step occurs between 25 June 2018 and 1 
July 2020 are to be reported as from 1 July 
2020, and by 31 August 2020 at the latest. As 
from 1 July 2020, there is a thirty-day turna-
round period to report to the domestic tax au-
thorities. 

The draft law will now go through the Belgian 
legislative process, and ultimately be subject to 
a final vote by the Belgian Federal Parliament. 

Key clarifications 

An intermediary is broadly defined by the ex-
planatory statement of the draft law, and covers 
both individuals and legal persons. Reference is 
made to BEPS action 12 distinguishing between 
‘promoter’ and ‘service provider’. Both have to 

be considered as intermediaries according to 
the explanatory statement. 

The main benefit test should be fulfilled with 
regards to generic hallmarks and a number of 
specific (category B and certain hallmarks of 
category C) hallmarks, in line with the DAC6 
Directive. The test is met when obtaining a tax 
advantage is the main benefit, or one of the 
main benefits, that a person is expecting to de-
rive from an arrangement. There is no specific  
guidance in the Belgian draft bill on this. 

An intermediary may potentially not be allowed 
to actually report following the Belgian profes-
sional secrecy rules which apply to e.g. regis-
tered lawyers and registered tax consultants. In 
this case, the intermediary has to inform the 
taxpayer and/or other intermediaries (if any) 
that there is a reporting obligation due but that 
the actual reporting is prevented due to legal 
professional secrecy rules. This is known as the 
so-called legal professional privilege. If 
there are no other intermediaries, the taxpayer 
can at all times waive the professional secrecy 
enabling the advisor to make the reporting. The 
professional secrecy rules do not apply for re-
porting obligations related to so-called ‘mar-
ket-ready’ arrangements.  

An arrangement that has substantially stand-
ardised documentation and/or struc-
ture falls within the scope of category A and 
should therefore be reported, provided that the 
‘main benefit test’ has been fulfilled.  

Penalties ranging from EUR 1,250 to EUR 
100,000 per infraction may be applied by the 
tax authorities. The intentional character (or 
not) of the breach will be considered and fur-
ther guidance on the applicable penalties is ex-
pected. 

Next steps and takeaway 

The draft law closely follows the DAC6 Di-
rective. The draft legislation is now with the 
Parliament for discussion and approval.  

A final vote is expected to take place before 
year-end. Belgian and EU taxpayers are recom-
mended to consider the impact of this DAC6 di-
rective. 
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