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Introduction

Welcome to our December edition of KUWT for Insurance. As 

our attention turns towards the upcoming holiday and festive 

season and a well deserved break for all, I am excited by the 

prospects that the new year brings (including, we all hope, a 

vaccine for all!). The possibility of a Brexit deal still hangs in 

limbo and clearly COVID remains a significant challenge for 

many, but we’ve seen a real positive shift in mood amongst 

our insurance clients in the last few weeks which I hope will 

continue into 2021. In particular, the deals market remains 

vibrant and our clients are more engaged than ever in 

technological developments, streamlining workstreams and 

improving employees’ experience at work.

I am firstly delighted to share that PwC has been ranked the 

top UK employer in the Social Mobility Employer Index 2020, 

something that is very close to my heart. Alongside other 

Diversity and Inclusion initiatives across the firm, we have now 

set up a staff diversity council to further enhance positive 

employee experience. I know this is an opportunity/challenge 

that the insurance industry is embracing as well, and we’ll 

continue to share our latest thinking on this.

On wider insurance matters, the UK Supreme Court concluded 

hearing appeals in connection with the Financial Conduct 

Authority’s (FCA) test case on business interruption insurance 

on 19 November 2020 and we’re awaiting a judgement from 

this. The FCA described this case in its written submissions as 

“probably the most important insurance decision of the last 

decade”. The Supreme Court noted that they were aware of 

the practical importance for many businesses of their judgment 

but were unable to guarantee that the judgment would be 

available before Christmas. We will provide any updates as 

soon as the judgment is released.

In another relevant case for the insurance sector, the Court of 

Appeal this month overturned the High Court’s previous 

rejection of the proposed Part VII transfer of annuity business 

from Prudential UK (part of the M&G group) to Rothesay Life. 

This ruling will be of interest to any insurers considering Part 

VII transfers in clarifying the approach of the Courts in 

scrutinising these transactions.

Moving to tax matters, and it has been a busy month in the 

UK. Whilst the Chancellor’s Spending Review did not throw up 

any tax legislative changes, there have been a number of 

other announcements from across Government.

• As of 1 December 2020, the Crown Preference has been 

reinstated in insolvency cases. These rules will rank HMRC 

once again as a preferential creditor in respect of taxes 

collected (Income Tax, NICs and VAT). These changes 

may be relevant to insurers in corporate bond valuation as 

well as factoring these into HMRC interactions.

• The Treasury has extended the Annual Investment 

Allowance £1 million temporary cap until 1 January 2022. 

The extension aims to stimulate investment in UK capital 

expenditure to support business confidence.

• The Treasury announced that the Disclosure of Uncertain 

Tax Treatment obligation is being delayed until April 2022. 

HMRC have confirmed that the deferral will allow more 

time to address the areas of concern raised in responses to 

the consultation, including that the definition of Uncertain 

Tax Treatments proposed in the consultation document 

was too subjective. There will be further engagement by 

HMRC with stakeholders as they develop this policy, so it 

is worth looking out for this. Additionally, companies with a 

year end after 31 March 2021 may be within this new 

obligation sooner than expected, so you will need to 

consider whether any work done could trigger an 

obligation.

In addition to these points, following a consultation on the 

Capital Gains Tax system, the Office of Tax Simplification has 

published a policy paper setting out policy design and 

principles underlying the tax. A second report will follow early 

next year exploring key technical and administrative issues. 

The points in this paper propose a fairly fundamental reform of 

this regime which may have an impact for insurers in both 

product design and certain policyholder behaviours. We may 

expect further announcements on this in the Budget next 

year.

In this month’s edition, we have included the following articles:

• Making Tax Digital for Corporate Tax - Consultation 

Document Released

• How to prepare for increasing scrutiny on intra-group 

arrangements

• BlackRock HoldCo 5 LLC v HMRC - A “just and 

reasonable” approach to main purposes

• ‘Tis the season to be jolly? The tax considerations for 

throwing a (virtual) Christmas party

• Updates to the Specified Supplies Order (1999): VAT 

on Financial Services Provided to the EU

• Corporate Governance Update

I hope you enjoy the articles that we have put together, and as 

always please get in touch with me or your PwC team if there 

is anything that you would like to discuss further. In the 

meantime, Merry Christmas and I look forward to seeing you 

all in the New Year.
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Insurance Tax Market Leader
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Andy is PwC’s Insurance Tax Market Leader and he 

specialises in cross border transactions, group restructuring 

and financing.

https://www.gov.uk/government/publications/ots-capital-gains-tax-review-simplifying-by-design
https://www.gov.uk/government/publications/ots-capital-gains-tax-review-simplifying-by-design
https://www.bailii.org/uk/cases/UKFTT/TC/2020/TC07920.html
https://thesuite.pwc.com/insights/important-tax-tribunal-decision-on-group-relief-for-uk-trading-losses
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Making Tax Digital for Corporate Tax – Consultation 
Document Released

Summary

HMRC has issued the long-awaited consultation document 

on Making Tax Digital (MTD) for Corporation Tax. 

The proposition has moved on from the original consultations 

in this area but a number of significant changes are still 

being proposed, not least the submission of quarterly 

summary updates of income and expenditure to HMRC. 

In this article we have highlighted the key points in the 

consultation document as it stands and the immediate next 

steps. We will communicate further analysis, processes and 

actions soon. Consultation responses need to be submitted 

by 5 March 2021.

Background

HMRC has published the consultation document ‘Making Tax 

Digital for Corporation Tax’, which is available here.

The consultation document explains the background to 

Making Tax Digital (MTD) and details progress made to date. 

It also sets out the proposed MTD Corporate Tax (CT) 

regime, a couple of examples on what they envisage will 

change, and the questions for consultation. 

A few highlights are set out below:

• The regime is proposed to come into effect in 2026 

(voluntary pilots from 2024).

• The scope is set to be wide ranging covering most 

entities within the charge to CT, subject to a number of 

expected exemptions.

• The regime will have similar functional software, 

electronic record, digital link and API submission 

requirements as MTD for VAT and MTD for Income Tax.

• In addition there are requirements being looked at:

– Maintaining categorised data at the transaction 

level as part of an entity’s ongoing digital record 

keeping practices

– Automatic iXBRL tagging of concepts in the financial 

statements and tax computations, as part of an 

entity’s ongoing digital record keeping practices

– The submission of quarterly summary updates of 

income and expenditure

– Alignment of filing dates for tax and company 

law purposes
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• Potential for an exemption from the quarterly update 

requirement for very large businesses within the 

QIPs regime.

• There is an ask to consider processes around incentives, 

allowances and reliefs and whether any should be 

included within the MTD regime too

• There are questions about how the MTD regime would 

cope with international issues such as controlled foreign 

companies, double taxation relief, hybrid entities, 

corporate interest restrictions and transfer pricing

• The withdrawal of the free CATO software supplied 

by HMRC.

In addition to commenting on all the above, and additional 

questions on some of the details, HMRC are also looking for 

representation on the timeframes and potential costs of 

adapting operational practices to meet the proposed rules.

Making Tax Digital for 

Corporate Tax Consultation

https://www.gov.uk/government/consultations/making-tax-digital-for-corporation-tax
https://ec.europa.eu/taxation_customs/news/taxation-commission-proposes-postponement-taxation-rules-due-coronavirus-crisis_en
https://thesuite.pwc.com/insights/keeping-up-with-tax-for-insurance-october-2019
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Implications

There have been a number of challenges for the VAT 

registered population affected by MTD to date. The CT 

regime, as the Income Tax regime has, will build on the 

changes already made and it will introduce new 

requirements in a number of areas. The data, technology 

and new reporting requirements of the proposed regime 

represent a marked shift in how CT will be administered in 

future. In addition groups will need to streamline processes if 

the filing date for CT returns is aligned with the accounts 

filing deadline. 

The Consultation process has been extended to the 

beginning of March to allow for the extraordinary 

environment everyone is working in these days. With so 

many challenges and open questions remaining about the 

MTD CT regime it is a good time to make representations to 

HMRC, to ensure the detail of the regime is refined to meet 

the needs of HMRC and of those affected.

There are a number of unanswered questions in the 

consultation document. Companies will want to know what 

difference MTD CT may make in terms of interaction with 

HMRC going forward, what HMRC may use the additional 

data for, and how this will impact their CT operations in the 

future. On the operational side, companies will need to work 

out how this may interact with their own internal 

transformation and sourcing programmes and what costs 

and benefits may arise to business from these changes.

The consultation document also specifically requests 

feedback from industry sectors where there may be 

particular issues with the proposals, with life insurers 

highlighted as a specific example. This emphasises that it is 

still possible for taxpayers to influence the design of these 

rules in specific areas at this stage, and so we strongly 

recommend Insurers engage with this consultation process 

wherever possible to ensure specific challenges within the 

sector are fully taken into account in this process. 

If you would like to discuss these developments, the 

consultation process itself or how the guidance provided 

around the direction of travel for this regime can inform your 

strategic thinking for the years ahead, please contact:

Matt Pearson

Tax Technology and Transformation 

Manager

M: + 44 (0) 7702 697 535

E: matt.pearson@pwc.com

Patrick Burn

Tax Technology and Transformation 

Senior Manager

M: + 44 (0) 7483 423 506

E: patrick.burn@pwc.com

Making Tax Digital for 

Corporate Tax Consultation

https://ec.europa.eu/taxation_customs/news/taxation-commission-proposes-postponement-taxation-rules-due-coronavirus-crisis_en
https://thesuite.pwc.com/insights/keeping-up-with-tax-for-insurance-october-2019
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There has been much noise in the press recently about 

HMRC’s approach to intra-group arrangements, quoting how 

'HMRC warns multinational companies over shifting profit'

(Financial Times) or how 'UK targets big business in latest 

move on tax avoidance' (The Times). These articles followed 

the publication of HMRC’s statistics for Transfer Pricing ('TP') 

and Diverted Profit Tax ('DPT') for the period 1 April 2019 to 31 

March 2020 (see link to HMRC’s statistics).

Whilst the articles contain a number of inaccuracies, they do 

reflect a rise in HMRC’s investigations on intra-group 

arrangements through TP and DPT enquiries. HMRC have 

also been active through the Profit Diversion Compliance 

Facility ('PDCF') launched in January 2019 (with four tranches 

of nudge letters issued to date, targeted to specific business 

based on HMRC’s risk profiling, and not in the form of mass 

letters as suggested by the press).

Here, we explore the themes emerging from HMRC’s recent 

activity, and provide best practice recommendations for 

insurance groups to be able to defend (and revisit as 

appropriate) their intra-group arrangements ahead of greater 

scrutiny.

HMRC approach

HMRC is increasingly adopting an evidence-based approach to 

investigations and relies heavily on primary evidence to 

support representations regarding the 'facts on the ground'. 

This puts considerable emphasis on contemporaneous 

materials such as emails, professional advice received, Board 

or committee meeting minutes and intra-group contracts, but 

also detailed analysis of people, locations and roles. A much 

more forensic approach to costs and cost allocations is 

increasingly a part of these enquiries. One common line of 

enquiry is understanding the activities undertaken offshore, in 

order to evaluate the reasonableness of the onshore TP results 

(this in turn puts pressure on insurance groups’ commercial 

structures, such as Bermudan reinsurers). Finally, to address 

the question of penalties, there is emphasis on details of the 

TP review framework in place, including how the governance 

process deals with flagging and appropriately pricing any new 

or one-off intra-group arrangements.

HMRC is devoting more resources to the increasing number of 

complex and wide-ranging investigations, and regularly looks 

to cover a number of other international tax aspects (e.g. 

Permanent establishment, Withholding Tax or Offshore 

Receipts in respect of Intangible Property) holistically. Despite 

this variety of challenges, and the increase in scope and 

HMRC resourcing, TP generally remains at the heart of these 

enquiries. Based on our experience, HMRC still expects that 

the majority of profit diversion cases will be resolved through a 

TP solution, together with any necessary changes to group 

structures that HMRC sees as creating artificial diversion of 

profits from the UK.

Preparing for increasing scrutiny

There are a number of areas of focus/themes that may pose a 

higher implicit risk for insurance groups (e.g. because the 

arrangements could lead to a contractual allocation of risk 

away from the UK), and that will require insurance groups to 

raise the bar on TP analysis and documentation:

• Intra-group reinsurance arrangements - these are often 

subject to HMRC’s examination based on the substance of 

the offshore operations (i.e. the control over risks 

assumed), and capital benefits and diversification as 

justification for the commercial arrangements adopted. The 

legislative landscape also creates a number of new 

challenges for insurance groups in this space, namely: (i) 

the recent OECD TP Guidance on Financial Transactions 

('the OECD TP FT paper') and its read across to insurance 

generally (and particularly for captives within an 

insurance/reinsurance group), as highlighted in our March 

2020 edition; as well as the (ii) the effect of COVID-19 on 

market conditions and transaction activity which impacts 

how intra-group reinsurance is priced and benchmarked, as 

discussed in our October 2020 edition.

• Intra-group loans, financing policies and cash pool 

arrangements - building from the recent OECD FT paper 

and the gained momentum of an evidence-based approach 

to financial transactions, as we outlined in our November 

edition.

• Evolution of the business footprint and changes in the value 

chain - the focus here is on accommodating and/or 

adapting the TP policies to the changes in the international 

footprint and people functions (e.g. movement of senior 

management or KERTs)1, with particular significance for 

branch networks. HMRC is also escalating the level of 

evaluation on UK service entities that may be seen as 

performing key functions with profits routed overseas 

entities (e.g. brokers or managing agents), encompassing 

both TP and permanent establishment. This is especially 

relevant for Brexit structures. 

1 Cross-border arrangements as a result of the movement to a virtual 

workforce will also require Groups to monitor and manage changes in value 

chain and people functions location (for example, as discussed in our October 

edition with respect to the transition to a global virtual workforce model).

Intra-group arrangements

https://ec.europa.eu/taxation_customs/news/taxation-commission-proposes-postponement-taxation-rules-due-coronavirus-crisis_en
https://thesuite.pwc.com/insights/keeping-up-with-tax-for-insurance-october-2019
https://www.ft.com/content/93ec3c1e-895a-48fd-841d-d9cc3cd09a71?accessToken=zwAAAXXScOdAkdOT7DweiVpI_dOEHdnMPNCacQ.MEUCIQCA70hacEmbXMI-6Q39NuXZdeI3KArGSH2CbUgNMuhhbAIgKKmeqRpSOE93R9a3ob7cg7Y6I4SwGpExMdcLTeu4jUI&sharetype=gift?token=44d92f8f-8c5a-4bbe-9490-df8edf0b82c2
https://www.thetimes.co.uk/article/hmrc-warns-multinational-companies-over-shifting-profit-m6hmgnktq
https://www.gov.uk/government/publications/transfer-pricing-and-diverted-profits-tax-statistics-2019-to-2020/tackling-profit-diversion-by-multi-national-companies
https://thesuite.pwc.com/insights/keeping-up-with-tax-for-insurance-march-2020-international-edition
https://thesuite.pwc.com/insights/keeping-up-with-tax-for-insurance-november-2020
https://www.ft.com/content/93ec3c1e-895a-48fd-841d-d9cc3cd09a71?accessToken=zwAAAXXScOdAkdOT7DweiVpI_dOEHdnMPNCacQ.MEUCIQCA70hacEmbXMI-6Q39NuXZdeI3KArGSH2CbUgNMuhhbAIgKKmeqRpSOE93R9a3ob7cg7Y6I4SwGpExMdcLTeu4jUI&sharetype=gift?token=44d92f8f-8c5a-4bbe-9490-df8edf0b82c2
https://www.ft.com/content/93ec3c1e-895a-48fd-841d-d9cc3cd09a71?accessToken=zwAAAXXScOdAkdOT7DweiVpI_dOEHdnMPNCacQ.MEUCIQCA70hacEmbXMI-6Q39NuXZdeI3KArGSH2CbUgNMuhhbAIgKKmeqRpSOE93R9a3ob7cg7Y6I4SwGpExMdcLTeu4jUI&sharetype=gift?token=44d92f8f-8c5a-4bbe-9490-df8edf0b82c2
https://www.thetimes.co.uk/article/hmrc-warns-multinational-companies-over-shifting-profit-m6hmgnktq
https://thesuite.pwc.com/insights/keeping-up-with-tax-for-insurance-march-2020-international-edition
https://thesuite.pwc.com/insights/keeping-up-with-tax-for-insurance-november-2020
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• Cost allocation processes - the attention here is on the 

underlying rationale of the charges and the cost base, 

including scrutiny on the costs included and appropriate 

traceability of the charges with the benefit provided to the 

service recipients. This is often seen by taxpayers as a 

'standard' or 'less complex' aspect of their TP policy and 

often does not receive the same regular level of review or 

analysis as the more complex material TP policies.

• Implementation of TP policies - recent enquiries have 

highlighted errors in TP implementation versus TP 

execution. We are seeing insurance groups concentrating 

resources in ensuring that their TP processes/governance, 

and their TP implementation framework, provide the 

necessary transparency, data quality and visibility that 

enable fact-based decision-making; as we underlined in 

our November edition.

A focus on intra-group reinsurance from a TP and DPT angle 

is not new for most insurers, which have long had to deal with 

such questions (particularly since the DPT legislation came 

into force). Permanent establishment issues (particularly for 

those operating through UK service companies) are also well-

known for many insurance groups. What is 'new' is the level of 

evidence HMRC expect to prove the arm’s length nature of the 

arrangements.

Key takeaways

Transfer pricing is clearly an area of HMRC focus and in many 

international tax enquiries, usually the key to an agreed 

resolution. For insurance groups to anticipate the increasing 

level of examination, best practice recommendations are to 

ensure that:

1. The commercial motive and arm’s length nature of 

historical and new arrangements is supported by 

underlying evidence, including emails, professional 

advice, Board meeting minutes and TP documentation. 

The 'facts on the ground' need to be reviewed and 

monitored on a continual basis, and tested against the 

underlying TP policies.

2. Governance processes are in place to ensure 

contemporaneous management of TP rules. Insurance 

groups that review their TP policies upfront (i.e. before 

entering into the transaction), and keep a governance 

framework to monitor these arrangements on an ongoing 

basis, will be best placed to respond to tax authorities’ 

scrutiny.

3. The implementation of TP policy is positioned as a pillar in 

the Group’s TP strategy, to ascertain that the TP policy 

aligns with their execution.

As always, we encourage insurance groups to review their 

intra-group arrangements and prepare for increased tax 

scrutiny of both new and historic arrangements, in which 

contemporaneous commercial and tax documentation will form 

the critical evidence against which today’s decisions will be 

judged.

For a deeper discussion on how this may impact your 

organisation, get in touch with the authors or your normal PwC 

contact.

Carlos Garcia Cuesta

Senior Associate

M: +44 7483 421583

E: carlos.g.cuesta@pwc.com

Loic Webb Martin

Partner

M: +44 7739 875671

E: loic.webb-martin@pwc.com

Ben Proctor

Senior Manager

M: +44 7711 562040

E: ben.m.proctor@pwc.com

Intra-group arrangements

https://thesuite.pwc.com/insights/keeping-up-with-tax-for-insurance-november-2020
https://thesuite.pwc.com/insights/keeping-up-with-tax-for-insurance-november-2020
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The First Tier Tribunal has upheld an appeal against interest 

debits disallowed by HMRC. In BlackRock HoldCo 5 LLC v 

HMRC [2020] UKFTT 443 (TC), the appeal by LLC5 was in 

relation to the funding structure adopted by the Blackrock 

Group to acquire the US part of the Barclays Global Investors 

("BGI") business in 2009. Three US LLCs (LLC4, LLC5 and 

LLC6) were incorporated to give effect to the transaction, with 

LLC4 and LLC6 being US tax resident and LLC5 being UK tax 

resident. LLC5 borrowed $4bn from LLC4 to acquire 

preference shares in LLC6. LLC6 then acquired BGI. Interest 

on the $4bn borrowing was funded by LLC5 out of the 

dividends it received from LLC6 who in turn received dividends 

from BGI.

The issues for the FTT to decide were:

1. Transfer Pricing - whether LLC5 would have borrowed 

on the same terms and for the same amounts ($4bn) from 

an independent lender as it had from LLC4 and, if not, 

would LLC5 have borrowed to fund the transaction at all?

2. Unallowable Purpose - whether LLC5 had a main tax 

advantage purpose for being a party to the loan 

relationships and if so should any (or all) debits be 

disallowed on a just and reasonable apportionment?

Transfer pricing

Both parties called expert witnesses to support whether the 

actual $4bn loan differed from the arm's length provision which 

would have been made between independent parties. 

Although it was agreed that the actual transaction entered into 

differed to the transaction that independent parties would have 

undertaken at arm's length, it was also common ground that a 

hypothetical lender would have lent $4bn to LLC5 to fund the 

acquisition of BGI in 2009.

The FTT held that, subject to adding covenants to secure the 

value of dividend flows from BGI up to LLC5, an independent 

lender would have entered into the transaction on the same 

terms as the parties in the actual transaction. Therefore, no 

adjustment under s147 TIOPA 2010 was required.

Unallowable purpose

LLC5 argued that their sole purpose in entering into the loan 

relationship was a commercial one - namely, to facilitate its 

investment in LLC6 to acquire BGI. The FTT, however, found 

that LLC5 had two main purposes when borrowing the $4bn:

1. Funding the acquisition of BGI (the “commercial 

purpose”); and

2. Securing the deduction of loan relationship debits for UK 

tax purposes (the “tax advantage purpose”).

In reaching this conclusion the FTT examined the purposes of 

LLC5’s (the borrower’s) directors through both witness 

evidence of a single director corroborated by the available 

contemporaneous evidence (i.e. board minutes). Taken 

together, this evidence confirmed that there were main 

commercial reasons for LLC5 borrowing from its parent 

(namely, to acquire preference shares in LLC6, a subsidiary). 

This finding by the FTT, drawn from contemporaneous 

documents and oral witness testimony, is important, because 

HMRC’s position was that the evidence did not support the 

existence of a main commercial purpose.

In finding that the tax advantage purpose was also a main 

purpose, the FTT held that the tax advantage was an 

"inevitable and inextricable consequence of the loan" and was 

therefore an important purpose. There was little discussion or 

analysis in the judgement for why the inevitable debits giving 

rise to the tax advantage should be regarded as a main 

purpose. However, the contemporaneous documents referred 

to showed that the Group Tax team with its tax advisors 

designed the funding structure with debt pushdowns being a 

factor and showing that the UK was regarded as a favourable 

jurisdiction for securing interest deductions. Although the 

judgement does not specifically address this, it could be read 

that the importance of the interest deductibility is, as far as this 

Tribunal Judge was concerned, sufficient to make obtaining 

that deduction important and thus a main purpose.

Having identified a main business and commercial purpose as 

well as a main UK tax advantage purpose, the FTT then 

turned to considering whether any debits should be disallowed 

on a just and reasonable apportionment. In allowing LLC5’s 

appeal, the FTT endorsed the obiter of Judge Beare in Oxford 

Instruments in reaching the conclusion that, having identified a 

non-tax main purpose as well as a tax main purpose, on a “just 

and reasonable apportionment”, none of the loan relationship 

debits should be apportioned to the tax advantage purpose. 

This was because on the evidence, the FTT found that LLC5 

would have borrowed to fund the acquisition even if the tax 

advantage had ceased to exist prior to entering into the 

transaction. Additionally, the loan relationship debits were no 

bigger than they would have been absent the tax advantage 

main purpose. Therefore, the loan relationship debits would 

have arisen whether or not there was a main purpose of 

securing a tax advantage.

It remains to be seen whether HMRC appeals against the FTT 

decision and if so, what those grounds of appeal are.

BlackRock HoldCo 5 LLC 

v HMRC

https://thesuite.pwc.com/insights/keeping-up-with-tax-for-insurance-november-2020
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Don Morley

Director

M: +44 7715 211473

E: don.morley@pwc.com

Ben Proctor

Senior Manager

M: +44 7711 562040

E: ben.m.proctor@pwc.com

Key takeaways

• the purpose of the UK company directors is the 

purpose being tested – the FTT reiterated that in the 

absence of evidence that the company directors were 

acting as a puppet, being usurped or being bypassed in the 

decision making process, then the intentions of the 

company are those of its directors. It is, therefore, the 

subjective intentions and purpose of the UK company 

directors in respect of the transaction that are to be 

examined under the test.

• the evidence and documents you generate are key - the 

FTT cautioned against placing too much weight on witness 

evidence and instead looked closely at the 

contemporaneous documentary evidence to establish the 

subjective purpose of LLC5 when entering the loan 

relationship (witness testimony was then taken to 

corroborate this evidence). However, the FTT also stated 

that evidence could not be ignored, and all evidence had to 

be taken into account or an explanation provided to explain 

why it was being ignored.

• a main tax purpose doesn’t make denying deductions 

“just and reasonable” - the resounding endorsement of 

Judge Beare in Oxford Instruments by the FTT confirms 

that where taxpayers enter into a transaction for a main 

commercial purpose, and would have done so regardless 

of the existence of a main tax purpose, s441 should not 

apply to reduce the debits arising from the loan that funds 

the commercial transaction.

• purpose matters at the start - the FTT acknowledged that 

LLC5’s purpose did not change following entry into the 

$4bn loan, therefore it was only required to assess LLC5’s 

purpose at the outset of the loan relationship (2010). Again, 

and crucially, having the appropriate evidence of the 

commercial main purposes documented at the time the 

transaction was being contemplated by the company 

directors was fundamental to enabling LLC5 to win their 

appeal.

BlackRock HoldCo 5 LLC 

v HMRC

https://thesuite.pwc.com/insights/keeping-up-with-tax-for-insurance-november-2020
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Undoubtedly the run up to the festive season will be 

substantially different this year, with most of the 

population under some form of restrictions. Many 

organisations are considering how to still spread the 

festive cheer and boost morale whilst recognising that a 

lot of the stalwart festive activities, such as the 

Christmas party, may not be able to go ahead in the 

same manner as previous years.

If not set up correctly, alternative arrangements can 

have unintended additional tax and cost consequences 

and therefore we summarise below a couple of things to 

consider when deciding what you may want to do this 

season.

The Christmas Party

Many employers that throw a Christmas party often look 

to utilise the annual events exemption as a tax effective 

way to provide a festive benefit. This allows for an 

annual event open to all employees (in a single location 

or office) to be tax free, where the total cost incurred per 

attendee is less than £150 (inclusive of VAT). A breach 

of the £150 limit can prove costly as the entire cost will 

become taxable.

An alternative this year may be a virtual event and 

HMRC have confirmed that the exemption will apply to 

the costs associated with virtual parties in the same way 

that it would for traditionally held parties. Therefore, the 

cost of providing food, entertainment, equipment and 

other expenses which may be incurred in hosting a 

virtual event, will be exempt, subject to the normal 

conditions of the exemption being met. In lieu of a 

Christmas meal at the event, organisations may also opt 

to give staff a budget for a Christmas meal which is 

claimed via expenses. Careful consideration is needed 

to consider how to collate evidence that the criteria for 

the exemption is met such as the event being open to 

all, the number of attendees and tracking costs incurred 

particularly where not incurred centrally but via 

expenses.

Festive gifts

Employers may look to provide staff a gift of up to £50 

(inclusive of VAT) that will qualify under the trivial 

benefits exemption as tax exempt. This shouldn't be 

contractual or a reward for work undertaken, and it 

cannot be cash or a cash alternative voucher. Again 

consideration should be taken as to what can qualify 

under this exemption and costs are monitored to ensure 

you do not exceed the limit which would mean the tax is 

on the full amount and not just the excess.

Utilising both the annual events and trivial benefits 

exemption is possible. If it is found that the conditions of 

either exemption cannot be met, then ensuring correct 

compliance of reporting the taxable benefit is key. For 

many this will involve either reporting the benefit on the 

Form P11D or, more commonly, on the PSA where the 

employer agrees to pick up the tax on a grossed up 

basis. In doing so, it is encouraged to get any extra 

categories on the PSA agreed in good time for annual 

reporting.

More broadly, outside of the considerations for the 

upcoming festive season, organisations are thinking 

more about the effectiveness of the wider reward and 

benefits packages offered to the workforce. What 

employees now value as employer provided benefits 

may be vastly different to pre COVID times. Where there 

are upcoming annual benefit renewal windows it 

provides the opportunity to consider how to refresh and 

revitalise the benefits strategy.

Karen Toora
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In a statement to the House of Commons on 9 November, the 

Chancellor of the Exchequer, Rishi Sunak, set out the UK 

government’s plans for the UK’s financial services sector. 

Included within this was clarification upon a key VAT issue: 

from 1 January 2021, UK businesses will be entitled to recover 

input VAT incurred in the making of certain financial services 

to recipients located in the EU27. Specifically in the AWM 

sector, this means that those businesses and funds that 

transact in securities or grant credit may see a reduction in 

their VAT cost.

The Chancellor’s announcement confirmed that the scope of 

the Specified Supplies Order (1999) (‘SSO’), which currently 

affords VAT recovery to businesses supplying certain financial 

services to customers located in non-EU jurisdictions, will be 

expanded to also provide VAT recovery for those supplies 

made to EU recipients. The announcement ensures that a 

consistent VAT treatment is applied to supplies that are made 

to customers located outside of the UK, regardless of the 

jurisdiction in which they reside.

The announcement will benefit a number of UK established 

financial services businesses that trade with European 

counterparties and/or provide services to customers located in 

the EU27, as they may be entitled to a greater level of input 

VAT recovery from 1 January 2021. Businesses should 

therefore ensure that they understand the impact that the 

update will have on their VAT recovery profile and that 

necessary steps have been taken to update systems and 

processes in order to remain compliant.

What is the Specified Supplies Order?

A business is not usually able to recover input VAT incurred in 

the making of exempt financial services. The SSO is a 

statutory instrument that amends this VAT treatment where the 

recipient of the supply is located outside of the EU. Under 

these circumstances, the supplier business would be entitled 

to recover input VAT incurred in the making that supply.

The SSO applies to certain transactions that qualify for VAT 

exemption under the Group 5 of Schedule 9 of the VAT Act 

1994. This may affect businesses that are involved in 

transactions in securities, granting loans or credit to borrowers 

and certain intermediary services (amongst other types of 

supply).

Expansion of the SSO’s scope and how this will impact 

UK businesses

In 2019, draft legislation considered expanding the scope of 

the SSO to cover supplies made to recipients located in the 

EU in the event of a ‘no deal’ Brexit. The Chancellor’s recent 

statement confirms that this approach will be adopted 

regardless of whether a deal is reached with the EU, entitling 

those businesses which will make such supplies after 1 

January 2021 to a higher level of VAT recovery. As such, the 

scope of the SSO has been expanded to include qualifying 

services that are provided to recipients located in the EU27 

from 1 January 2021.

The UK government has implemented this change with the 

intention of establishing a level playing field with EU 

counterparts; the treatment mirrors that which will be available 

to businesses established in the EU that provide services to 

customers located in the UK (following the end of the transition 

period, from an EU27 perspective the UK will be considered a 

non-EU territory, entitling EU27 businesses to input VAT 

recovery on supplies of financial services to customers located 

in the UK).

Updates to the Specified 

Supplies Order (1999)
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Actions required for UK businesses

As a result of the updated policy on specified supplies, 

businesses should consider the following:

• UK taxpayers should review and quantify the potential uplift 

in VAT recovery that may be available from 1 January 

2021. Whilst it was acknowledged by the Treasury that this 

measure will lead to a higher level of VAT recovery, 

material fluctuations in the level of VAT recovered by a 

business oftentimes prompts HMRC to make enquiries. To 

the extent that the expanded scope of the SSO has a 

material impact on the level of input VAT recovered by the 

business, it may be appropriate to communicate this to 

HMRC in advance of submitting the business’s first VAT 

return due after 1 January 2021.

• Where businesses operate a partial exemption special 

method (‘PESM’), those areas of the method that are 

affected by the SSO should be reviewed to ensure that the 

method will continue to provide a fair and reasonable 

result. It is understood from earlier discussions that HMRC 

will automatically read the existing method in accordance 

with the new provisions, but businesses may wish to 

consider whether it may be appropriate to update methods 

accordingly.

• From an operational perspective, businesses should 

ensure that accounting systems are updated to capture the 

information necessary to identify specified supplies made 

to customers located in the EU. Moreover, VAT return 

templates and calculations should also be updated to factor 

in the expanded scope of specified supplies.

• Greater scrutiny will likely need to be applied to VAT 

periods that end on 31 January 2021 or 28 February 2021, 

which will include a split between the pre-transition and 

post-transition rules. This may therefore result in a different 

treatment applying to transactions within the same VAT 

return period, although different interpretations are 

available. Great care will also need to be taken when 

preparing the business’s annual adjustment.

• For some non-registered entities, this change may tip the 

balance in favour of now becoming VAT registered, where 

historically the cost-benefit analysis may have not 

supported this.

There is a lot of complexity to address, and only a short period 

of time before the first returns which will apply the new rules 

are to be submitted. your regular VAT advisor to understand 

what actions you may need to take.

Updates to the Specified 

Supplies Order (1999)
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Existing and expected regulatory requirements for all 

companies, as well as businesses’ response to the COVID-19 

pandemic, have once again sharpened the focus on corporate 

governance at both parent and subsidiary company level.

The corporate governance statements that must now be 

published on company’s websites and in their annual reports 

will need to give stakeholders an insight into the decisions that 

have been made as well as how companies are positioning 

themselves for the future. The Financial Reporting Council 

(‘FRC’) recently published a report outlining how companies 

could make their governance statements more useful, a report 

on how companies can improve corporate reporting more 

generally, as well as updated guides on COVID-19 and 

reporting in times of uncertainty.

The key point to note is that governance reporting is required 

at an individual legal entity, rather than Group level. 

Governance statements must therefore refer to decisions that 

individual boards have made and the processes that 

supported those decisions.

The FRC report identified 8 top tips aimed at making 

governance statements more useful:

• Be specific and genuine, avoid box-ticking;

• Explain the ‘why’ around which stakeholders were 

identified and engaged with;

• Link the content to the company’s strategy;

• Be open about the challenges the board has faced when 

making decisions, as well as the positives;

• Reflect the board’s oversight (as above, the board of each 

respective company);

• Include material KPIs on key stakeholders;

• Address future consequences and planned actions, 

particularly in response to stakeholder feedback; and

• Be consistent.

In addition to the existing governance reporting requirements, 

the current audit reform proposals include recommendations 

that will impact both the content and scrutiny of governance 

statements, including:

• A new regulator, the Audit, Reporting and Governance 

Authority ('ARGA'), to replace the existing FRC. The ARGA 

will focus on subsidiary activities, with the power to impose 

external 'skilled person' reviews, including regarding 

governance arrangements, amongst other areas.

• A requirement for Auditors’ opinions to confirm that 

governance reporting reflects 'observed reality', increasing 

the focus on and assurance over risk and controls.

Finally, there are some wider considerations impacting 

governance including:

• The increasing significance of environmental, social and 

governance ('ESG') matters for businesses and investors, 

as well as alignment with governance developments in Tax 

and Pensions regulations. With an ever-changing corporate 

landscape, companies are expected to consider their 

societal impact in everyday decision making.

• A focus on costs is requiring a streamlined, strategic 

approach to governance, supported further by the use of 

technology.

In summary, investors, stakeholders and regulators will all be 

scrutinising disclosures around board decision making. A 

heightened risk of litigation, reputational damage and financial 

penalties, coupled with the proposed strengthened powers of 

the regulator, mean that now is the time to review governance 

arrangements at both parent and subsidiary level and assess 

readiness against current and future regulations.

Next steps for Insurers

• With regulatory developments in mind, they should review 

their current governance strategy and arrangements to 

understand compliance with existing and future regulation, 

identify potential risks and any areas for improvement, 

taking a future proofed approach.

• Start thinking about the content for the FY20 corporate 

governance statement including employee and stakeholder 

engagement arrangements, and alignment to the company 

strategy and purpose, bearing in mind the FRC top tips 

referred to above.

• Consider how technology is being, or could be used to 

support, corporate reporting requirements (amongst other 

governance activities), for example tracking decision 

making. 
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