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Introduction
Welcome to our January edition of Keeping up with
Alternative Investment Funds.
As the days begin to get longer, we return to full
lockdowns in many countries following a resurgence in
COVID-19 cases across the UK and mainland Europe
as well as record numbers of cases in certain US states.
However optimism for the rollout of vaccinations around
the world remains high. Beyond the pandemic, the US
political environment and the UK’s departure from the
EU have caused much uncertainty.
In such times, it is ever important for firms to persist with
efforts to remain agile and able to respond to the risks
and opportunities this new world presents. As always,
we hope you and your families continue to remain safe
and well in these uncertain times.
PwC will be hosting a webinar focused on “Brexit
and Beyond” on Wednesday 3 February 2021 (16:0017:00 GMT). The webinar will cover the immediate
impact of the EU-UK Trade and Cooperating
Agreement as well as mapping out the post Brexit
open issues.
This will form the basis of a series of client webinars on
these themes which will run through 2021. Proposed
future topics include exploring the marketing options for
UK firms post Brexit, the Alternative Investment Fund
Management Directive (“AIFMD”) Review and
Substance plus the impact of divergence on the UK/EU
regulatory relationship.
If you are interested in the webinar, please register
here.

We will be using interactive polling during this webinar
Using your mobile phone, scan the QR code with your
camera to open the Slido link. Alternatively visit Slido on
your smartphone and enter the hashtag #PwCBeyond.

Earlier this month PwC hosted a Private equity and Real
Assets specific roundtables with a great attendance from
a number of our clients. The Private Equity roundtable
covered topics such as the impact of recent US
Presidential and Senate elections, VAT and Brexit
updates and a overview of the recent UK anti-hybrid
proposals. Whilst the Real Assets roundtable covered
topics such as Asset Holding Company exemption, NonResident capital gains tax and Brexit and the impact on
AIFMs. We will be hosting a further roundtable on Liquid
Trading and if you would be interested in attending
please reach out to your regular PwC contact.
To support organisations with their response to the
ongoing impact of the COVID-19 pandemic, our COVID19 website will continue to feature the latest guidance,
updates, and details of how we can offer help and
support to businesses, from crisis scenario planning, to
cashflow management and cyber security.
Our January newsletter looks in depth at a number of the
possible impacts of Brexit as well as an update on the UK
Anti-Hybrid rules, an in depth article on the Asset Holding
Companies (“AHC”s) consultation and Luxembourg’s
interest limitation rules.
See the full list of articles in this newsletter below:

•
•
•
•

Brexit and beyond;
UK Anti-Hybrid update;
Tax Treatment of AHCs in Alternative fund structures;
and
EU DAC6 developments following the EU/UK Trade
and Cooperation Agreement.

Please do continue to reach out to your usual PwC
contacts if you would like to discuss any of the above,
and please do share your feedback with us if there is a
particular topic or issue you would like us to cover in the
future.
Kind regards,
PwC Alternative Investment Funds team

If you have any questions, please contact us at:
uk_awm_xlos@pwc.com
Marc Susgaard-Vigon
Partner

Robert Mellor
Partner

M: +44 (0) 7795 222478
E: marc.susgaard-vigon@pwc.com

M: +44 (0) 7734 607485
E: robert.mellor@pwc.com
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News Bulletin
Hong Kong’s proposed carried interest concession
Following the industry consultation from August to
September 2020 on the initial proposals for Hong Kong’s
carried interest tax concession regime, the Legislative
Council Panel on Financial Affairs met on 4 January
2021 to discuss the proposals to formalise the legislative
proposals.
The proposals have been defined to consider industry
comments, including a proposed 0% profits tax rate on
eligible carried interest, and excluding 100% of eligible
carried interest from employment income for the
calculation of salaries tax.
The amendment bill is targeted to be introduced into the
Legislative Council in late January 2021. Subject to the
passage of the bill, the concessionary tax treatment will
apply retrospectively to eligible carried interest received
by or accrued to qualifying carried interest recipient on
or after 1 April 2020.
A full article will follow in next months newsletter.

SD and SDRT guidance updated 31 December 2020
An update to the HMRC guidance note originally
published on 16 December 2014 was made on 31
December 2020. The original guidance related to the
legislative changes made at Section 73 and Schedule 21
Finance Act 2007 to the Stamp Duty and Stamp Duty
Reserve Tax (‘SDRT’) intermediary and stock lending
relief to reflect the implementation in the United Kingdom
of the Markets in Financial Instruments Directive
2004/39/EC (“MiFID”). The original note described
changes to the legislation, which took effect on 1
November 2007, and explains how the relevant reliefs
operate in practice.
The updated note provides guidance that from 31
December 2020 the legislation is amended to add
references to authorisations under the law of the UK and
Gibraltar where references are already made to the law
of an EEA state. This is so that intermediary relief and
stock lending relief continue to operate in the same way
following the end of the EU exit transition period. A link
to the relevant guidance is provided below.
https://www.gov.uk/government/publications/sd-sdrtintermediary-and-stock-lending-reliefs-fa-2007-changes

Marc Susgaard-Vigon
Partner

Robert Mellor
Partner

M: +44 (0) 7795 222478
E: marc.susgaard-vigon@pwc.com

M: +44 (0) 7734 607485
E: robert.mellor@pwc.com
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Brexit and Beyond
The EU-UK Trade and Cooperation Agreement (“TCA”)
was finally agreed on the 24th December 2020, whilst
welcome, it provides no new arrangements for financial
services to replace the existing “EU passports”. So, no
last-minute reprieve for the UK asset management
industry, passporting rights have ended, the UK is a third
country for EU regulatory purposes.
Instead, the EU-UK Declarations, which support the TCA
include a shared commitment to agree a Memorandum
of Understanding (“MoU”) that should establish the
“framework for cooperation”, including on equivalence
decisions, by the end of March 2021. What is not clear is
whether the intention is that parties will actually have
reached a decision on equivalence by 31st March 2021
or just a framework which might include continuing to
discuss equivalence.
Some asset managers had held off determining or
implementing their Brexit approach in the hope that the
Brexit deal would provide a solution; now that it is clear it
does not those managers are having to quickly identify
and implement a Brexit plan. For those non-EU
managers who have not set up an EU Management
Company (“Manco”) there are a number of ways of
accessing EU investors or managing EU funds. At PwC
we have worked on all of the approached which have
been taken, and we can help managers assess the
options that they may be presented with. What is clear is
that there are implementation complexities in each
approach, which managers have to carefully work
through.
In the immediate post Brexit landscape there have been
a number of issues which asset managers will have had
to get to grips with.
UK UCITS Funds
One immediate impact for UK UCITS funds is that they
will no longer fall within the definition and scope of the
EU UCITS Directive. Such that a UK UCITS will now
become a non-EEA AIF post Brexit. This means that UK
UCITS accessing the EU will now have to comply with
the AIFMD regime and can only be marketed into the EU
under the National Private Placement Regime (“NPPR”).
Many EU jurisdictions restrict the marketing of AIFs to
retail investors (and some do not permit it at all).

increased levels of withholding tax (“WHT”) due to the
loss of UCITS status. Many European jurisdictions (e.g.
France, Spain) apply reduced rates of, or full exemptions
from WHT on dividends paid to funds authorised as
UCITS. UK funds currently authorised as UCITS will no
longer be entitled to benefit from this treatment after the
UK leaves the EU, unless an agreement is reached
between the UK and the EU in this regard. Higher rates
of WHT will apply, even where double tax treaties are in
place.
Some EU jurisdictions have domestic tax provisions that
allow reduced or eliminated WHT on interest and
dividend payments to recipients in EU or EEA territories.
After 31 December 2020, UK funds (both regulated and
unregulated) investing overseas that rely on such
domestic provisions may face increased WHT.
Even where reclaims of EU WHT are possible, such
reclaims could become more costly as such reclaims are
likely to be administratively more burdensome as
comparisons to EU domestic funds will be more
complex.
The WHT impact is not only a UK funds issues, EU27
funds may suffer increased levels of WHT on their
investment returns where they have been relying on
double tax treaties (“DTT”) to reduce or eliminate taxes
on their investment returns. In certain cases, the
entitlement of the fund to benefits under the DTT is
dependent on a significant proportion of the investors in
the fund being resident in the EU, based on applying a
‘look through’ approach to the fund itself. The UK’s
departure from the EU could potentially impact the ability
of EU27 funds with UK investors to benefit from the
provisions of such DTT. Similarly, certain DTT allow
benefits to apply to entities listed on EU stock
exchanges. Without an agreement to the contrary, any
EU27 funds relying on a UK stock exchange listing for
the purpose of claiming DTT benefits could be
negatively impacted.
There is also a potential practical impact on investment
mandates, where mandates dictate a minimum
thresholds of investment in EU instruments and
derivatives, investment portfolios may need to be
reconfigured in the event that the UK is no longer
considered to be within the EU/EEA in this context.

For UK UCITS funds there are a number of immediate
and on-going impacts from Brexit affecting the portfolio
level return through additional operational tax risks and
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Brexit and Beyond continued.

UK Temporary Permissions Regime
The end of passporting between the UK and EEA is of
course a two way street, absent the UK Temporary
Permissions Regime (“TPR”), EU27 funds would hold
the necessary permissions to distribute in the UK. Post
31 December 2020, the TPR is now in effect for those
firms and funds that notified the FCA that they wanted to
enter this regime.
Whilst the TPR allows EU firms and funds to continue to
operate within the UK, it is expected that firms will need
to apply for full authorisation in the UK and funds will
need to, at a minimum, notify the FCA under the NPPR.
The TPR is a backstop for if the UK leaves the EU
without an implementation period and becomes a ‘third
country’ with no mutual passporting rights rather than
something that can be relied upon indefinitely. Therefore
EU firms should now be thinking beyond the current
TPR environment and begin to build out their strategy for
the UK market beyond TPR.
Brexit and Beyond
As we move into 2021, we will be moving to the "Beyond
Brexit" phase. We will continue to see the evolution of
the ramifications of Brexit on the EU and UK funds
landscape, including the MoU on a future framework for
regulatory cooperation with the EU.

is a theme that was raised by the European Securities
and Markets Authority (“ESMA”) last August when they
suggested that further legal clarifications on the
maximum extent of delegation would be helpful to
ensure supervisory convergence and ensure authorised
AIFMs and UCITS management companies maintain
sufficient substance in the EU.
Perhaps the most significant new regulation that firms
must contend with will be the Sustainable Finance
Disclosure Regulation, which comes into force on 10
March 2021 and requires firms to publish details on the
sustainability of their investments.
Although firms must still publish what are likely to be
high-level disclosures from March, the technical
standards underpinning the regulation will not come into
force until 2022.
As well as all above, we also have the CBI's CP/86
substance review, an anticipated review by ESMA of
third party management company solutions, the
implementation of the Investment Firm Regulation
(“IFR”) and a raft of temporary permissions regimes and
mini-equivalence provisions; as well as any beginnings
of regulatory divergence by the UK leading to a changing
landscape for those with a UK presence.

We also await the result of the AIFMD consultation
(which closes on the 29th January). In particular, we will
be interested to see whether the European Commission
decides to overhaul the current rules on delegation. This

Next steps for alternative investment funds
Given this mix of unfolding complexity and change, PwC
will be hosting a series of client webinars and events
throughout 2021 focused on “Brexit and Beyond” covering
the immediate impact for AWM’s of the TCA as well as
mapping out the post Brexit open issues.

Our first event is on 3rd February at 4pm (GMT); please
contact your usual PwC contact if you would like more
details.

Robert Mellor
Partner

Nick Tye
Manager

M: +44 (0) 7734 607485
E: robert.mellor@pwc.com

M: +44 (0) 7483 399351 E:nick.tye@pwc.com
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UK Anti-Hybrid Update

Following the publication of a consultation document on
"hybrid and other mismatches" published in March 2020,
HMRC published its response to the consultation on 12
November 2020 together with draft legislation proposing
changes to the UK anti-hybrid rules. The public
consultation in respect of the draft legislation closed on 7
January 2021. Whilst there were several welcome and
unexpected amendments to the anti-hybrid rules, some
of which apply retroactively back to 1 January 2017
when the rules entered into force, certain proposals may
only partly address issues arising for some taxpayers.
Background
The UK was the first jurisdiction to introduce anti-hybrid
rules from 1 January 2017, based on the
recommendations of Action 2 of the OECD's Base
Erosion and Profit Shifting (“BEPS”) initiative. A number
of other jurisdictions subsequently followed suit, in
particular EU member states required to implement antihybrid rules from 1 January 2020 under the EU Anti-Tax
Avoidance Directive (“ATAD”). Following the
introduction of the rules on 1 January 2017, and the
related guidance from HMRC, HMRC had received
feedback from taxpayers and advisers that the rules may
in certain scenarios go above and beyond the objectives
of BEPS Action 2, for example where UK alternative
asset managers checked as disregarded entities for US
tax purposes triggering double deductions issues under
Chapter 9 of the rules. The Government has in the
interim period been keen to engage with various
stakeholders (including PwC and industry bodies such
as AIMA) to ensure the UK's hybrid rules were
appropriately targeted and proportionate. Following the
issuance of guidance and minor tweaks to the legislation
in the last 2 years, HMRC's objective behind the March
consultation and subsequent draft legislation was
therefore to improve the practical workability of the
hybrids rules and to make their impact more
proportionate, whilst preserving the original principles
set out in the BEPS Action 2 report.
Retroactive changes
Key retroactive changes to 1 January 2017 for
Alternative Investment Funds included:
1. HMRC conceding that the current acting together
provisions are too broad and clarification that any
party holding less than a 5% equity stake in a
company (legal and economic) is not acting together
with the company. This should clarify that any
hybridity in credit funds lending to a company also

PwC I Keeping up with Alternative Investment Funds

2. holding a minority stake in the borrower does not
result in a hybrid disallowance;
2. Repeal of section 259ID TIOPA and the definition of
dual inclusion income to be updated in draft
legislation to include payments which are taxed in
the UK hybrid entity, do not give rise to a deduction
in any other non-UK territory and would be
deductible in the investor territory, if the UK hybrid
entity was not a hybrid entity. This is a welcome
change for certain US groups which have UK
subsidiaries checked as disregarded entities for US
tax purposes but UK subsidiaries checked to be
disregarded still face disallowances where their only
source of income is from disregarded subsidiaries
that are resident outside of the UK and the US.
HMRC have subsequently clarified that the draft
legislation published in respect of the new dual
inclusion income definition was not intended to treat
payments deductible in the UK as dual inclusion
income and the draft legislation will be changed to
reflect this. Likewise HMRC have acknowledged that
the new definition does not relieve certain upstream
US to UK payments (e.g. a payment from a
disregarded LLC to its disregarded UK parent);
however they plan to update the legislation to
provide relief in this situation;
3. Changes to treat US LLCs seen as transparent by
all their members in the same manner as
partnerships. This should reduce hybrid
disallowance on payments to disregarded LLCs
wholly owned by a US parent;

4. An exemption for payments to and from entities
taxed as securitisation vehicles within the Taxation
of Securitisation Regulations; and
5. Confirmation from HMRC that they do not view
income subject to the Global Intangible Low-Taxed
Income (“GILTI”) charge in the US as ordinary
income for the purposes of the hybrid rules and note
that they do not view the GILTI charge as similar to
the UK Controlled Foreign Company (“CFC”)
charge. There will be legislation to clarify that GILTI
income is not be regarded as ordinary income,
amending the definition of foreign tax in s.259B(2) to
ensure that income should not be regarded as
charged to a foreign tax where that income is
deemed to arise to, and be taxed in the hands of, an
entity other than that to which it arose. The impact of
this change for groups that have claimed relief for
GILTI inclusion since 1 January 2018 will need to be
considered given that this is a retroactive change.
5
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UK Anti-Hybrid Update continued.

Prospective changes
Key prospective changes for Alternative Investment
Funds (having effect from Royal Assent of Finance Bill
2021) included:
1. Partners in a collective investment scheme which is
a partnership will no longer "act together" if they hold
less than a 10% interest. Luxembourg has already
adopted a similar 10% carve out as part of its
implementation of ATAD II anti-hybrid rules. The
definition of a collective investment scheme is per
s.235 of the Financial Services and Markets Act
2000;
2. Tax exempt "Qualifying Institutional Investors"
(broadly registered pension schemes, life assurance
businesses and sovereign wealth funds) should not
cause hybrid payee or hybrid payer mismatches but
they can still cause hybrid instrument mismatches;

Next steps for alternative investment funds
Once updated legislation has been in the 2021 Finance
Bill in March UK alternative investment fund managers
with US parents may need to re-examine their structures
to determine whether they operate as intended following
the retrospective changes to the dual inclusion income,
treatment of US LLCs and the treatment of GILTI
inclusion. In some cases there may be a need to refile
prior year UK tax returns, or to make prospective changes
to group structures.

3. The imported mismatch provisions are to be
simplified such that the overseas regime only needs
to be equivalent to UK rules "as a whole", which will
be helpful for making payments to EU territories
which have adopted ATAD II provisions; and
4. Rules amending the interaction between the
imported mismatched rule and the transfer pricing
rules will be introduced to ensure that the interaction
operates similarly to a direct mismatch payment.
There is no draft legislation on this but it will be
interesting to see how this will be drafted and if it will
deal with some wider uncertainties in respect of the
imported mismatch provisions.

Funds which have suffered hybrid disallowances in the
fund or in portfolio companies will need to revisit those
calculations to determine whether the changes to the
acting together provisions, the introduction of a category
of "good" qualifying institutional investors and changes to
the imported mismatch provisions will reduce any tax
leakage.

Tim Hill
Director

Richard Madden
Director

M: +44 (0) 7734 958732
E:tim.hill@pwc.com

M: +44 (0) 7483 388517
E:richard.madden@pwc.com
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The Tax Treatment of Asset Holding Companies In
Alternative Fund Structures
Executive summary
On 15 December 2020, the UK Government issued its
response to the consultation on the tax treatment of UK
asset holding companies ("AHC”s) used in alternative
fund structures.
The Government’s 67 page response included a
summary of the main points raised by industry
stakeholders in response to the initial questions posed
and publication of a second stage consultation seeking
views on the design of a bespoke tax regime for UK
AHCs (Consultation on delivery of a new tax regime for
AHCs) and targeted changes to the UK Real Estate
Investment Trust (“REIT”) regime (Consultation on
changes to the REIT regime).
The deadline for response to the second stage
consultations is 23 February 2021 and the Government
has announced its intention for draft legislation to be
published in Summer 2021 for inclusion in the Finance
Bill 2022 (given the next Budget has been announced for
3 March 2021).
The publication of the second stage consultations was
accompanied by a Town Hall presentation hosted by HM
Treasury and HMRC (attended by PwC) setting out the
direction of travel and summarising the key areas where
the Government is seeking views on how to best design
a new tax regime for AHCs. HM Treasury and HMRC
will also be holding a series of further thematic meetings
with interested parties in January 2021 to discuss some
key areas of the design of an AHC regime and gather
evidence (which are also being attended by PwC).
The wider review of the UK funds regime is still ongoing
but it is expected that the Government will publish a
“Call for Input” to industry stakeholders in the coming
weeks. Furthermore, the Government also plans to
release a consultation regarding the VAT treatment of
fund management fees although the timetable on this is
still unknown.

design of a new tax regime which is both simple and
easy to apply whilst navigating existing legislation.
Background

In March 2020, the Government announced at the
Spring Budget a review of the UK funds regime, one
component of which was an initial consultation seeking
to gather evidence and explore the attractiveness of the
UK as a location for the intermediate entities through
which alternative funds hold assets. The consultation
centred on exploring the barriers that the UK corporation
tax regime created on establishment of UK AHCs in
private fund structures (e.g. private equity, private credit
and real estate), the fiscal and economic merits of taking
steps to remove those barriers and options available to
make those changes. The consultation closed in August
2020.
Following its review of responses to the consultation, the
Government believes there is a clear policy justification
and strong and economic fiscal case for reform in this
area. It has therefore published a second stage
consultation focussing on the detailed design features of
a new tax regime for AHCs with the objective of creating
an “appropriately targeted, proportionate and
internationally competitive tax regime”, seen by many as
seeking to provide a credible alternative to Luxembourg
and Ireland for private fund structures.
Many responses to the initial consultation recommended
changes to the UK REIT regime to make UK REITs a
more attractive choice of holding vehicle for real estate.
The Government has committed to exploring the
proposals made in this area and a comprehensive
review of the REIT rules is set to form part of the wider
funds review in early 2021. The Government is however
also consulting further on this to explore whether any
changes could be made alongside the introduction of a
new tax regime for UK AHCs.

The Government’s response and re-iteration of its
commitment to working with industry stakeholders to
design a new tax regime for AHCs as part of a wider
review of the UK funds regime should be viewed as a
very welcome development for the AIF industry and the
UK could in time prove to become a credible alternative
fund and AHC domicile location in Europe to compete
with the long established fund regimes in Luxembourg
and Ireland. The challenge which lies ahead will be the
transition from Government policy intent to the detailed

PwC I Keeping up with Alternative Investment Funds
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The Tax Treatment of Asset Holding Companies In
Alternative Fund Structures continued.
Government response to initial AHC consultation

•

In Chapter 2 of the second stage consultation document,
the Government provided a summary of main points
raised in response to the questions posed in the first
AHC consultation on 11 March 2020. A summary of the
Government’s responses to specific points raised was
also published and is set out below:

Other issues - HM Treasury is seeking further
evidence on the extent to which the treatment of fair
value movements on loans and derivatives, CFC
rules, Corporate Interest Restriction rules and
conditions in the distributions exemptions create
barriers for UK AHCs.

•

Non-domiciled individuals - The Government
acknowledges it may be unattractive for nondomiciled individuals to hold overseas investment
assets through a UK AHC - it will consider how best
to balance the importance of ensuring that the UK is
a competitive location for AHCs against wider nondomicile policy objectives

•

The Government does not view wider changes to
existing UK tax rules, e.g. interest WHT and the UK
Substantial Shareholding Exemption (“SSE”) as the
most suitable approach to accommodate AHCs.

•

Interest withholding tax - the Government is
proposing to keep the application of WHT and
available exemptions under review. Whilst it is
considering a potential exemption specific to
qualifying AHCs, it does not propose to make any
broader relaxation to the duty to deduct WHT from
interest.

Consultation on delivery of a new regime for AHCs
In Chapter 4 of the second stage consultation document,
the Government seeks views on how it can best design
a new tax regime for AHCs which is “effective,
proportionate and internally competitive”.

•

Substantial Shareholding Exemption - there
should be specific relief for gains on disposals by
qualifying AHCs rather than relying on the provisions
in the SSE.

Noting that AHCs should preserve tax neutrality for
investors versus direct investment, the Government
envisages a new AHC regime would include the
following key features:

•

Branch profits exemption - Following requests for
the branch profits exemption to be extended for
AHCs holding non-UK property, HM Treasury has
asked for more evidence to understand how
important an exemption for overseas property income
would be to make the UK a competitive location for
AHCs.

•

Robust eligibility criteria to limit access to intended
users;

•

An approach that will ensure any tax the AHC pays is
commensurate with its roles; and

•

Rules to ensure UK investors are taxed on income
and gains received from AHC broadly as if they had
invested directly.

•

•

Employment Related Securities (“ERS”) - HM
Treasury has requested more information to
understand concerns whether ERS would apply to
carried interest received in the form of a security for
an individual who is a director of an AHC.
UK securitisation regime - HM Treasury considers
that a new regime for AHCs would be a better
solution than attempting to broaden the specialist
securitisation regime to provide flexibility required by
credit funds.

•

Hybrid mismatches - most of the requests in this
area were covered in HMRC’s response to the
consultation on hybrid mismatches.

•

VAT - the Spring Budget 2020 announced plans to
review VAT on fund management fees. The
Government still plans to publish further detail on this
review and will provide an update in due course
(likely early 2021).

PwC I Keeping up with Alternative Investment Funds

The Government is keen to preserve the UK tax base
derived by UK property by preventing the use of certain
regime specific deductions/reliefs in respect of UK
property income and gains remain consistent with
international standard such as the OECD’s BEPS
recommendations and global standard on fair tax
competition governed by the OECD’s Forum on Harmful
Tax Practices.
Eligibility
The Government considers that bespoke rules for AHCs
may be most relevant for typical fund structures
involving the pooling of capital from a wide investor base
managed by an independent, regulated or authorised
asset manager. However, HM Treasury also has in its
sights the structuring of joint ventures, segregated
mandates or “funds of one” between institutional
investors and investment managers, or direct investment
by institutional investors.
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The Tax Treatment of Asset Holding Companies In
Alternative Fund Structures continued.
In order to ensure the rules are correctly targeted to the
above investment structures and safeguarded from
abuse, it is proposed that the new AHC tax regime
would:
•

Set criteria for the investors making investments via
an AHC;

•

Specify how the investors should be identified;

•

Identify and set criteria for the asset manager; and

•

Circumscribe the character and activities of an AHC.

Investor criteria
The Government is keen to ensure the eligibility criteria
for investors should protect against risk of manipulation
of tax outcomes associated with funds or close
companies. It provides two possible approaches using
familiar concepts from UK regulation and tax law:
1. Requirement for Fund vehicle(s) above the AHC
(e.g. Collective Investment Scheme, Alternative
Investment Fund, REIT or overseas REIT
equivalent) and potential requirement that the fund
vehicle(s) meet “non-closeness” or “genuine
diversity of ownership” tests; and
2. Criteria around investors’ interests in the AHC itself
(either by way of co-investment, investor consortia
or direct investment from institutions such as
pension funds or sovereign wealth funds)
The Government is seeking views on tests to identify
these investors, perhaps by reference to legal
documentation or using the tax concept of participation,
and on how to accommodate indirect ownership
structures.
Asset manager criteria
The consultation proposes that the AHC should sit within
an investment structure that uses an independent asset
manager who provides investment management
services in return for a fee. Furthermore, it is envisaged
that investment assets held by AHC should be managed
by an undertaking that is authorised or registered for
asset management and subject to local supervision.
HM Treasury appears to favour the requirement for the
asset manager managing the investment assets to be
independent of the investors (perhaps using the
independence test under the Investment Manager
Exemption legislation) but acknowledges that exceptions
will be required for carried interest/co-investment
arrangements entered into by investment professionals
with maximum ownership proportions specified.
PwC I Keeping up with Alternative Investment Funds

AHC activities
The Government believes the AHC regime should be
targeted at entities that serve to facilitate flows of capital,
income and gains between investors and investment
assets and is considering excluding entities which carry
on a trade. Views are sought on how much minimum
capital should be raised for investment by an AHC,
whether capital should be invested in accordance with a
defined investment policy (e.g. per Investment Trust
Company regime) and whether a policy is required in
respect of reinvesting or repatriating capital on asset
disposals.
Calculating AHC profits
The Government intends to design an AHC tax regime
which ensures that any taxable profit recognised is
proportionate to its role (facilitating the flow of income
and capital between investors and investment assets). It
therefore wants to avoid creating worse tax outcomes for
investors than they would achieve via direct investments
but considers AHCs could recognise a small arm’s
length taxable profit in recognition of the value it
provides.
With respect to deductions for payments to investors,
the Government is considering whether to permit
deductions but it believes that an AHC should not be
able to obtain deductions for any payments to investors
that would reduce its remaining profit below an amount
proportionate to its role. For credit funds, deductions
could be permitted on results dependent debt (e.g. profit
participating loans) which would normally be disallowed
under the UK’s special security rules. Deductions would
be limited in accordance with transfer pricing but the
Government is seeking guidance on the application of
transfer pricing rules to the AHC regime.
Alternatively, a broader approach may be taken where
deductions may be permitted for any distributions other
than dividends. HMRC is concerned that this could
create unintended consequences such as AHCs turning
interest income into exempt dividend income for UK
corporate investors.
AHC capital gains
There is clear intention to ensure the AHC would not pay
tax on capital gains on disposal of investment assets
and separate relief should apply rather than the SSE,
which could create unwanted complexities in its
application. One approach could be to design an overall
exemption for gains or design several interlocking reliefs
or exemptions. The relief would need to cater for
scenarios where gains are reinvested or when the AHC
leaves the regime, potentially via a roll-over relief.
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The Tax Treatment of Asset Holding Companies In
Alternative Fund Structures continued.
Interest withholding tax
The UK imposes domestic WHT on payments of interest
at 20%, unless an exemption or a relevant tax treaty
reduces the rate applied. In response to the initial
consultation, the Government is exploring risks
associated with a bespoke exemption for AHCs, such as
the diversion of investment income to low tax
jurisdictions. This risk could be mitigated by the
introduction of a purpose test.
Income and gains paid to investors
The Government has proposed that the AHC regime
should operate such that for UK taxable investors,
amounts deducted from taxable income at the level of
the AHC and paid to investors are treated as taxable
income in the hands of those investors. Likewise,
amounts returned to investors that are attributable to
capital gains realised by an AHC are treated as gains in
the hands of those investors. It is mindful of scenarios
which could seek to convert income returns into capital
returns. This could be achieved through preserving the
capital gains treatment of underlying capital gains
realised at AHC level such that no deductions would be
permissible and the investor would be taxed on the gain
in full, e.g. returns via a prepayment of capital. A
prioritisation method could apply which would ensure an
appropriate amount would always be treated as taxable
income in respect of amounts deducted from taxable
income of the AHC before any amount could be treated
as a gain. Alternatively, an AHC could carry forward a
notional pool of amounts to be designated as gains as

PwC I Keeping up with Alternative Investment Funds

and when the AHC made other payments to investors
such as distributions. Guidance is sought to determine
whether the regime should allow certain types of profits
on loan relationships (e.g. capital gains on secondary
debt transactions) to be treated as capital.
Real Estate
The Government is seeking to understand how suitable
the AHC regime would be to multi-jurisdictional real
estate funds holding real estate in multiple jurisdictions,
where a master holding company may own investment
properties through a series of SPVs or “PropCos”,
including SPVs to facilitate external financing. It is
particularly interested to ascertain how important an
exemption from UK tax on overseas property income
would be for real estate funds.
A clear policy objective is to preserve the taxation of UK
property income and gains and therefore the
Government is considering whether to carve out UK land
or UK property rich assets from investments assets
permitted to be held by AHCs. If that is not appropriate,
the regime is likely to ensure that additional deductions
and reliefs available to AHCs could not be directly used
against income and gains on UK property.
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The Tax Treatment of Asset Holding Companies In
Alternative Fund Structures continued.
Stamp Duty and SDRT
It is proposed to provide a stamp duty exemption where
an AHC repurchases its own shares in order to return
capital to investors and explore whether a broader
exemption is required.
Hybrid mismatches
It is intended that the UK’s hybrid mismatch rules will be
disapplied in relation to payments both to and by AHCs.
Group relief
Given the additional deductions and relief to be
permitted for AHCs and their roles within investment
fund structures, the Government does not currently
consider it appropriate for the corporate group relief
rules to apply to enable the surrendering and claiming of
tax losses.
Entry and exit from the regime
It is proposed that an AHC will need to make an election
as part of its company tax return to qualify for the regime
for an accounting period. The Government envisages
that new companies may be established for the
purposes of the AHC regime or existing companies
holding investment assets may wish to become an AHC.
In addition, a company may exit the AHC regime either
on winding up, sale, inability to meet the eligibility criteria
or by choice. The Government is keen to ensure that
any transition out of the regime does not cause any
amounts to fall out of the scope of tax. It may be
appropriate for a new accounting period to begin for tax
purposes at the point when a company enters and exits
the regime.

Next steps for alternative investment funds
As set out above, the Government would like to
understand more in respect of the interaction of the AHC
regime with the UK CFC, corporate interest restriction
and ERS rules. It sees the main areas of risk for
avoidance as being unintended beneficiaries, loss of tax

Darren Docker
Partner
M: +44 (0) 7761 823601
E: darren.m.docker@pwc.com
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when AHCs exit the regime, conversion of income to
capital in the hands of investors and the misuse of the
regime to escape tax in other jurisdictions.
With that in mind we continue to prepare our response
and would be interested to hear any views you have on
the proposals.

Richard Madden
Director
M: +44 (0) 7483 388517
E:richard.madden@pwc.com
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EU DAC6 developments following the EU/UK Trade and
Cooperation Agreement
Following the agreement of the EU/UK Trade and
Cooperation Agreement (TCA) on Christmas Eve, to
great surprise HMRC laid amending regulations on 29
December 2020 which fundamentally changed the
application of DAC6 in the UK.
Put simply, HMRC have removed the obligation to make
disclosures of cross-border arrangements unless these
relate to the ‘D hallmarks’ (i.e. those which relate to CRS
avoidance and opaque ownership structures). This is
very significant as it removes all of the hallmarks which
typically impact on normal commercial transactions.
Going forward, HMRC intends to implement the OECD
MDR regime, which broadly tracks to the ‘D Hallmarks’
in EU DAC6.
As the change came into force before 1 January 2021,
any transitional period arrangements (i.e. between 25
June 2018 and 31 December 2020) will only be
disclosable in the UK on 31 January / 28 February 2021
to the extent that they satisfied the D hallmarks. This
also means that no reliance can be placed on a UK
disclosure to satisfy any disclosure obligation in one or
more EU27 states.
While this removes most of the burden in the UK going
forward, it should be noted that:
1. The rules are now live in all EU Member States.
2. Many EU territories are taking differing approaches
to implementation and interpretation of DAC6,
particularly for alternatives. Many ordinary
transactions will continue to be disclosable.
3. Due to the wide scope of legal professional privilege/
professional secrecy in many EU Member States, it
is frequently a taxpayer obligation to make
disclosures.
Practical considerations
As asset managers and alternatives have digested the
technical updates, thoughts have quickly turned to
practical implications, the most common of which are set
out below:
1. Firms where previous DAC6 interactions were
through the UK asset manager entity only.

The change is, in most cases, good news as most
transactions will now be excluded. As a matter of good
internal housekeeping, most firms are reviewing their
previous technical impact assessments to ensure no
unconsidered EU27 elements are in point, given the
prior focus on the UK technical position.
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2. Firms with DAC6 interactions through both UK
and EU27 member states
Previous analysis needs to pivot to whether any of the
EU27 states are relevant, now the UK is no longer an
intermediary. There are practical challenges here,
including:
•

Differing interpretations of the Directive across the
EU27 meaning that time consuming local technical
analysis can be required.

•

Legal professional privilege / professional secrecy
rules differ between countries and often limit the
extent to which advisors will take on filing
responsibilities. This means engagement with local
advisors before the first filing deadline is key as any
filings (and associated penalties) may fall upon the
taxpayer.

•

Differing administrative procedures across the EU27.
Care needs to be taken to ensure that any flings are
timely and accurate to mitigate penalty risks. MDR
‘trigger’ dates for reporting differ or are poorly
defined, adding practical complexity and risk.

•

Disconnects between UK led structuring processes
and MDR compliance. Where the UK office takes the
lead role on transactions, that team will most likely
need to retain a lead role in overseeing MDR analysis
and reporting, even if the UK is no longer relevant, to
ensure filings are made on a timely basis in all
relevant territories.

At a big picture level, the small number of filings due on
31 January 2021 for the six months from 1 July 2020
should ensure that thinking and approaches across the
EU on each of the above points are much clearer for the
two years’ worth of DAC6 backlog filings due on 28
February 2021.
A wider issue arises for transactions where a UK based
asset manager is involved with EU transactions and
there is no local EU asset manager establishment. As
this is now not reportable in the UK, this brings in
complex considerations over the definitions of
‘intermediary’ and ‘relevant taxpayer’ in local legislation
and the level of reporting that may be required. Again,
the role of advisor intermediaries and legal privilege
needs to be considered to identify who may have the
reporting obligation in any relevant EU jurisdiction.
Action: Review all transactions with an UK / EU nexus
and consider whether intermediary status may have
changed. Engage with local advisors to confirm filing
responsibilities and whether there are any legal privilege
issues.
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EU DAC6 developments following the EU/UK Trade and
Cooperation Agreement continued.
Conclusions and practical takeaways
While the withdrawal of the UK from large swathes of the
DAC6 regime has been widely welcomed, there are
ongoing practical points to consider. Asset managers
and alternatives firms are now focusing on the following
‘no regrets’ decisions:
Update technical assessment. Review and update
previous technical impact assessments to ensure that all
structures and transactions are considered in light of the
new status. This may result in having to conduct local
territory technical analysis and consider the practicalities
of local filing obligations.

achieved. A wide range of options are being assessed;
from spreadsheet tracking, to more comprehensive
management tools, to co-sourcing models with external
advisors. Now the regime is live and filings are
imminent, many firms are now looking to put an
appropriate solution in place. Whichever approach is
most appropriate, the change in the UK’s status is
unlikely to take away the need for, and in some cases
increases the importance of, the tax teams of asset
managers and alternatives to have a clear
understanding of any DAC6 filings being made in the
EU27.

Refresh advisor engagement and compliance
strategy. Engage with local advisors to ensure that any
new filings are being picked up, especially where
‘relevant taxpayer’ status may apply in the case of legal
privilege being claimed and filings potentially needing to
be made by the taxpayer. Obtain confirmation that all
required filings have been flagged, and that there is a
clear compliance roadmap in place.
Document technical and operational approach.
Documenting how transactions have been assessed
from a technical perspective in a policy document has
been a core element of most firms’ MDR implementation
process. Refreshing this to pick up the changes will help
in clearly setting out any changes. It will be equally
important to set out how MDR is being managed across
the organisation operationally. This provides clarity
across Tax, deals teams, advisors, and other counter
parties around transactions are undertaken and DAC6
aspects managed. A clearly articulated DAC6 policy is
already being seen as important for responding to audit
or investor queries and also support internal training and
control mechanisms.
Ongoing tracking and management. With UK tax
teams likely to have a more oversight and risk
management focused role over DAC6 compliance,
consideration should be given to how this is to be
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