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House Ways and Means Chairman 
Brady proposes year-end bill on tax 
technical corrections, extenders, and 
other issues 

November 27, 2018 

In brief 

House Ways and Means Committee Chairman Kevin Brady (R-TX) late on November 26 released a 297-

page tax bill that includes a limited number of technical corrections to the 2017 tax reform act and more 

than 30 ‘tax extender’ provisions dealing with expired or expiring tax provisions.  The package also 

includes tax provisions related to disaster relief, retirement issues, ‘innovation’ incentives for start-up 

businesses, and IRS reforms.    

With Congress meeting for a brief post-election ‘lame-duck’ session, Chairman Brady’s year-end tax 

package is bypassing the Ways and Means Committee and will be considered as early as Thursday, 

November 29, by the full House of Representatives. The House Rules Committee is scheduled to meet 

November 28 to provide a rule governing House floor debate on the legislation.  

The outlook is unclear for Senate action on a House-approved tax package in the remaining days of the 

current Congress. While the House is expected to pass the Brady tax package largely along party lines, 

the legislation will require significant bipartisan support in the Senate, where 60 votes generally are 

required to approve legislation. In addition, the Trump Administration and Congressional leaders are 

focused primarily on avoiding a partial shutdown of the federal government after December 7, when a 

temporary funding bill expires.  

Once the government funding issue is resolved, there will be pressure for the current Congress to end, 

with the new 116th Congress set to convene on January 3, 2019. Issues that remain unresolved during the 

lame-duck session would be left to the next Congress, in which Democrats will control the House and 

Republicans will continue to lead the Senate with an increased majority. Unenacted bills would have to 

be re-introduced, with changes in language to be expected.  Unconfirmed nominees will have to be re-

nominated and require committee approval before being eligible for confirmation by the full Senate. 

 

In detail 

The release of a year-end tax 
package by Ways and Means 
Chairman Brady marks a 
point in the continuing 
debate over technical 

corrections to the 2017 tax 
reform act and over more 
than 30 expired or expiring 
tax provisions whose fate was 
not resolved during action on 

tax reform.  The House 
earlier this year approved 
retirement tax provisions and 
IRS reforms (as part of a pre-
election ‘tax reform  2.0’   
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effort) that are similar to those 
included in Chairman Brady’s 
package, but no action had been taken 
on those bills in the Senate, where 
Senate Finance Committee members 
have offered their own proposals to 
address retirement issues and IRS 
reforms. For more on the earlier tax 
reform 2.0 bills, see our Tax Insight. 

Observation: A number of Senate 
Democrats have expressed concerns 
that Ways and Means Chairman Brady 
did not consult with Congressional 
Democrats before releasing his bill. 
Given the limited number of days 
remaining in the current Congress to 
resolve issues and the need for 60 
votes in the Senate, bipartisan 
agreement will be required on any 
action of significance. Some, including 
Senate Finance Committee member 
Sherrod Brown (D-OH), have called 
for revisiting key provisions of the 
2017 tax reform act before approving 
any technical corrections. 

During the current lame-duck session, 
the key ‘must-pass’ bill relates to FY 
2019 funding for several departments 
and agencies beyond December 7, 
when a temporary spending measure 
expires. Other legislation that may be 
addressed during the lame-duck 
session includes a reauthorization of 
federal farm programs and a prison 
reform bill. Newly elected members of 
Congress also have been attending 
orientation sessions and the House 
and Senate are in the process of 
electing new leaders for the 116th 
Congress.  

The current temporary ‘continuing 
resolution’ (CR) running through 
December 7 funds several 
departments and agencies that were 
not included in earlier appropriations 
legislation, including the Treasury 
Department, the IRS, the Justice 
Department, and the Homeland 
Security Department. Congress in 
September enacted bills funding 
departments and agencies, including 

the Defense Department and the 
Health and Human Services 
Department, that account for more 
than 80 percent of annual federal 
discretionary spending.  The current 
fiscal year ends on September 30, 
2019.  

Efforts to complete negotiations by 
December 7 on all remaining FY 2019 
funding measures could be 
complicated by debate over funding 
for border security.  

Observation: In an effort to avoid a 
government shutdown, there has been 
some discussion of approving another 
temporary funding bill that might run 
only through the end of March 2019. 
In that scenario, further action on 
federal funding could be coupled with 
legislation increasing the federal debt 
limit as well as setting discretionary 
spending levels for FY 2020 and 
beyond. A temporary suspension of 
the federal debt limit will expire on 
March 1, 2019, but the Treasury 
Department can use ‘extraordinary 
measures’ to postpone the need for an 
increase in the statutory debt limit 
until later next year. Legislation 
dealing with federal funding and the 
statutory debt limit could provide 
another opportunity to address 
technical corrections, tax extenders, 
and other tax issues. 

Technical corrections 

As part of his year-end tax package, 
Chairman Brady has proposed five 
technical corrections to the 2017 tax 
reform act, which he has described as 
being ‘time sensitive.’ Chairman Brady 
previously has stated that he and his 
staff have identified 70 to 90 tax 
reform provisions that require some 
technical corrections, but he has not 
yet released a full list of those 
provisions.  

Observation: Incoming House 
Ways and Means Committee 
Chairman Richard Neal (D-MA) has 
indicated that House Democrats next 

year will conduct a series of oversight 
hearings on the 2017 tax reform act 
and other legislation to determine 
which provisions require technical 
corrections.  

The Brady bill would make tax 
technical corrections to five provisions 
in the 2017 tax reform act. The 
amendments would be effective as if 
included in the original statute. 

 Excess ‘toll charge’ 

remittance. Section 965(h) would 

be amended to provide that an 

excess remittance of an installment 

payment of the repatriation tax 

would be treated as an 

overpayment of tax and would not 

be required to be applied to any 

remaining installments. 

 Qualified improvement 

property. An amendment to 

Section 168(e)(3)(E) would specify 

that the cost recovery period for 

qualified improvement property is 

15 years under the modified 

accelerated cost recovery system 

and 20 years under the alternative 

depreciation system. 

 NOL effective date. The statute 

would be amended to provide that 

the modification to carryovers and 

carrybacks of net operating losses 

(NOLs) applies to NOLs arising in 

tax years beginning after December 

31, 2017. 

 Settlement fees. Section 

162(q)(2) would be amended to 

provide that the non-deductibility 

of attorneys’ fees involved in 

nondisclosure agreements relating 

to a claim of sexual harassment or 

sexual abuse applies to defendants’ 

costs and not to plaintiffs’ costs. 

 Qualified REIT dividends. 

Section 852(b) would be amended 

to provide that in the case of an 

individual shareholder of a 

https://www.pwc.com/us/en/tax-services/publications/insights/assets/pwc-house-passes-tax-reform-2.0-bills.pdf


Tax Insights 

 
 

3 pwc 

 

regulated investment company 

(RIC or mutual fund) that owns 

stock in a real estate investment 

trust (REIT) or interests in a 

publicly traded partnership, the 

individual is treated as receiving 

qualified REIT dividends or 

qualified publicly traded 

partnership income to the extent 

any dividends received by the 

individual from the RIC are 

attributable to qualified REIT 

dividends or qualified publicly 

traded partnership income.  

The bill also includes technical 
corrections relating to the 
qualification of veterans for the low-
income housing tax credit and for 
certain qualified residential rental 
projects supported by tax-exempt 
bonds. . 

Tax extenders 

The Brady bill would provide 
extensions of varying lengths for a 
number of expired or expiring tax 
provisions. 

Permanent extension  

Railroad track maintenance 
credit. The credit under Section 45G 
would be modified to reduce the credit 
percentage from 50 percent to 30 
percent and made permanent, 
effective for amounts paid or incurred 
during tax years beginning after 
December 31, 2017.  

Extension and phase-out  

Biodiesel and renewable diesel. 
The $1.00-per-gallon credit for 
biodiesel used or sold by the taxpayer 
or blended with diesel to produce a 
biodiesel mixture used or sold by the 
taxpayer would be extended through 
2021. The credit then would be phased 
out over three years, with no credit 
available for biodiesel used or sold 
after 2024. The amendment would 

apply to fuel sold or used after 
December 31, 2017. 

Extension for 2018 

The following 24 provisions, which 
generally expired at the end of 2017, 
would be extended for one year: 

 Nonbusiness energy property 

(Section 25C) 

 Qualified fuel cell motor vehicles 

(Section 30B) 

 Alternative fuel refueling property 

credit (Section 30C) 

 Two-wheeled plug-in electric 

vehicle credit (Section 30D) 

 Second generation biofuel 

producer credit (Section 40(b)) 

 Credit for electricity produced from 

certain renewable resources 

(Section 45(d)) 

 Production credit for Indian coal 

facilities (Section 45(e)) 

 Energy-efficient homes credit 

(Section 45L) 

 Classification of certain race horses 

as three-year property (Section 

168(e)) 

 Special allowance for second 

generation biofuel plant property 

(Section 168(l)) 

 Energy-efficient commercial 

buildings deduction (Section 179D) 

 Election to expense advanced mine 

safety equipment (Section 179E) 

 Extension of special rule for sales 

or dispositions to implement FERC 

or State electric restructuring 

policy for qualified electric utilities 

(Section 451(k)) 

 Extension of excise tax credits 

relating to alternative fuels 

(Sections 6426(d) and (e)) 

 Seven-year recovery period for 

motorsports entertainment 

complexes (Section 168(i)) 

 Accelerated depreciation for 

business property on Indian 

reservation (Section 168(j)) 

 Expensing rules for certain 

qualified film and television 

productions and qualified live 

theatrical productions (Section 

181(g)) 

 Indian employment credit (Section 

45A) 

 Mine rescue team training credit 

(Section 45N) 

 Exclusion from gross income of 

discharge of qualified principal 

residence indebtedness (Section 

198(a)) 

 Treatment of mortgage insurance 

premiums as qualified residence 

interest (Section 163(h)) 

 Deduction of qualified tuition and 

related expenses (Section 222(e)) 

 Extension of empowerment zone 

tax incentives (Section 1391) 

 American Samoa economic 

development credit. 

Extension for 2019 

The following two provisions, which 
are scheduled to expire at the end of 
2018, would be extended for one year 
until December 31, 2019: 

 Extension of Oil Spill Liability 

Trust Fund Rate 

 Black Lung Liability Trust Fund 

Excise Tax. 

IRS reforms 

The Brady bill includes an IRS reform 
package that would modernize the IRS 
and focus on taxpayer service. The bill 
includes provisions to establish an 
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Independent Office of Appeals, 
develop a comprehensive customer 
service strategy, modify certain 
enforcement procedures, and modify 
the IRS’s organizational structure. In 
addition, the bill calls for modernizing 
the IRS through cybersecurity and 
identify protection programs, 
development of information 
technology, and expanded use of 
electronic systems. 

The House in April passed 12 separate 
IRS reform measures, including a bill 
(H.R. 5444) that includes provisions 
to establish an independent IRS 
Appeals office and to modify IRS 
authority to issue designated 
summons. Finance Committee 
Chairman Orrin Hatch (R-UT) and 
Ranking Member Ron Wyden (D-OR) 
have introduced a bipartisan IRS 
reform bill (S. 3246), which was 
followed by a bipartisan IRS reform 
bill (S. 3278) from Finance Committee 
members Rob Portman (R-OH) and 
Ben Cardin (D-MD). 

Retirement and savings 

The Brady bill includes provisions to 
promote retirement savings and 
address issues related to certain 
employer-provided retirement savings 
programs, including multi-employer 
and pooled employer plans. The 
House in September passed a bill 
(H.R. 6757) with these provisions that 
was supported by 10 Democrats. 
Senate Finance Committee Chairman 
Hatch and Ranking Member Wyden 
in March introduced similar 
legislation (S. 2526). 

Retirement savings provisions 
included in Chairman Brady’s new tax 
package would address: 

 Multiple employer plans; pooled 

employer plans 

 Rules relating to election of safe 

harbor 401(k) status 

 Certain taxable non-tuition 

fellowship and stipend payments 

treated as compensation for IRA 

purposes 

 Repeal of maximum age for 

traditional IRA contributions 

 Qualified employer plans 

prohibited from making loans 

through credit cards and other 

similar arrangements 

 Portability of lifetime income 

investments 

 Treatment of custodial accounts on 

termination of Section 403(b) 

plans 

 Clarification of retirement income 

account rules relating to church-

controlled organizations 

 Increase in 10-percent cap for 

automatic enrollment safe harbor 

after first plan year 

 Increase in credit limitation for 

small employer pension plan 

startup costs 

 Small employer automatic 

enrollment credit 

 Exemption from required 

minimum distribution rules for 

individuals with certain account 

balances 

 Elective deferrals by members of 

the Ready Reserve of a reserve 

component of the Armed Forces.  

Innovation incentives 

The Brady bill includes provisions to 
enable small businesses to deduct 
more of their ‘start-up’ costs and to 

reduce barriers to new business 
formation by preserving certain start-
up NOLs and tax credits after an 
ownership change. The House in 
September passed, with the support of 
31 Democrats, a bill (H.R. 6756) that 
included these provisions.  

Disaster tax relief 

Chairman Brady’s bill also would 
provide disaster tax relief for 
individuals and businesses affected by 
Hurricanes Florence and Michael, 
Typhoons Mangkhut and Yutu, 
California fires, Kilauea volcanic 
eruptions and earthquakes, and 
Hawaii severe storms, flooding, 
landslides, and mudslides. The 
benefits would include rules 
permitting access to retirement funds, 
temporary suspension of limits on 
deductions for charitable 
contributions, allowance of 
deductions for personal casualty 
disaster losses, rules for measurement 
of earned income for purposes of 
qualification for tax credits, and a 
credit for employee retention.   

The takeaway 

Stakeholders will want to be involved 
during the lame-duck session as the 
current Congress begins consideration 
of technical corrections, tax extenders, 
and other tax issues. If action on these 
issues is not completed during the 
remaining days of the current 
Congress, debate on these tax issues 
will carry forward into the new 116th 
Congress and fresh opportunities will 
arise to provide input on tax 
legislation affecting business and 
individuals. 

Additional information 

For the statutory language of House 
Ways and Means Chairman Brady’s 
year-end tax package, click here. 

 

 

https://docs.house.gov/billsthisweek/20181126/BILLS-115SAHR88-RCP115-85.pdf
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