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EU expands list of non-cooperative tax 
countries to 15 jurisdictions 

25 March 2019 

In brief 

The EU, via the Economic and Financial Affairs Council (Ecofin), has updated its so-called ‘blacklist’ of 

non-cooperative tax jurisdictions to encompass 15 countries, including Bermuda, Barbados and the 

United Arab Emirates (UAE). A number of jurisdictions have been added to the blacklist for failing to 

satisfy, by 31 December 2018, what the EU bodies considered adequate in-country substance 

requirements in order for entities to qualify for their beneficial tax systems. 

Jurisdictions on the blacklist face consequences including restrictions on accessing various EU funding, 

and more stringent reporting requirements by intermediaries and taxpayers of arrangements that involve 

deductible payments to these jurisdictions. EU bodies (see below) have also discussed, but not yet 

agreed on, the potential introduction of income inclusion rules, withholding tax requirements for 

payments to entities in the blacklisted jurisdictions, and other defensive measures. The substance 

requirements introduced in different jurisdictions follow a broad EU template and guidance but vary in 

certain respects. Entities operating in these jurisdictions will need to consider the implications of the 

substance requirements and a jurisdiction being on the blacklist, even if it’s for a short time. 

 

In detail 

Jurisdictions on the blacklist 

The current list of 12 March 

2019 is based on: 

 screening by the 

European Commission of 

jurisdictions’ commitments  

 meeting criteria 

recommended by the EU’s 

inter-governmental Code 

of Conduct Group 

(Business Taxation) 

(CoCG) and  

 endorsement by the 

Council,  

 with particular deadlines.  

Further background on the 

blacklist was discussed in our 

Tax Policy Bulletin of 26 July 

2018. 

In particular, a number of 

jurisdictions have been added 

to the blacklist for failing to 

satisfy, by 31 December 

2018, what the EU bodies 

considered adequate in-

country substance 

requirements in order for 

entities to qualify for their 

beneficial tax systems. Of 

those: 

 five have made no 

commitments and were on 

the first blacklist adopted 

in 2017: American Samoa, 

Guam, Samoa, Trinidad 

and Tobago, and the US 

Virgin Islands 

 three others were on the 

2017 blacklist but were 

moved to the grey list 

following their 

commitments made, but 

have been blacklisted 

again for not following up 

in time: Barbados, UAE 

and Marshall Islands, and 

 seven further countries 

were not on the original 

https://www.pwc.com/gx/en/tax/newsletters/tax-policy-bulletin/assets/eu-insight-on-harmful-tax-measures-includes-substance-guidance.pdf
https://www.pwc.com/gx/en/tax/newsletters/tax-policy-bulletin/assets/eu-insight-on-harmful-tax-measures-includes-substance-guidance.pdf


Tax Policy Bulletin 

 
 

2 pwc 

 

blacklist because of commitments 

previously made, but have now 

been moved from the grey list to 

the blacklist for not  following up in 

time: Aruba, Belize, Bermuda, Fiji, 

Oman, Vanuatu and Dominica. 

Observations: The blacklist has 

changed frequently since its 

introduction. The Council may remove 

some jurisdictions in the next month 

or two, including in particular 

Barbados, Bermuda and UAE. These 

jurisdictions had introduced, or were 

on the verge of introducing, substance 

regimes following active discussions 

with the CoCG and likely will correct 

any perceived technical deficiencies 

imminently. 

Substance requirements 

The non-cooperative tax criteria 

include the following item focused on 

substance: 

“2.2 Existence of tax regimes that 

facilitate offshore structures that 

attract profits without real economic 

activity”. 

The EU identified a number of low-tax 

jurisdictions that didn’t satisfy this 

need for entities to have sufficient 

substance in the jurisdiction. Those 

that made no commitment to change 

were put on the blacklist. A number 

made commitments to introduce 

substance requirements by 31 

December 2018 and were put on the 

grey list. 

The objective of these new 

requirements is to prevent low-tax 

jurisdictions from attracting profits 

from certain mobile activities without 

corresponding economic activity. The 

CoCG provided guidance that varied 

according to the nature of an entity’s 

core income-generating activities. In 

follow-up work related to BEPS Action 

5 on harmful tax practices, the OECD 

Inclusive Framework (IF), also 

released similar new global 

requirements that apply to ‘no or only 

nominal tax’ jurisdictions.  

The activities covered are broadly 

categorised as headquarters, 

distribution centres, service centres, 

financing, leasing, fund management, 

banking, insurance, shipping, holding 

companies, and the provision of 

intangibles. 

A number of jurisdictions introduced 

substance requirements broadly 

effective from 1 January 2019. These 

requirements apparently were 

sufficient to keep these countries off 

of the latest blacklist: Anguilla, 

Bahamas, British Virgin Islands, 

Cayman Islands, Jersey, Guernsey 

and the Isle of Man.  

There are differences in the 

substance requirements introduced in 

these jurisdictions (and Bermuda and 

Barbados). For example: 

 some jurisdictions only scope in 

entities that are tax resident in their 

jurisdiction   

 some jurisdictions only scope in 

corporate entities  

 in some jurisdictions, economic 

substance rules are deemed not to 

apply if there is no income in the 

entity for the accounting period  

 the ways in which entities must be 

directed and managed in or from 

within a jurisdiction vary 

 the definition of ‘adequate in 

relation to the amount of operating 

expense, physical presence and 

quality/ number of people is often 

to be determined in individual 

cases with, as yet, little guidance 

 fines for entities not meeting the 

criteria in any particular year vary, 

as does spontaneous exchange of 

entity information, and the number 

of years of non-compliance before 

an entity may be prevented from 

doing business in a jurisdiction 

(and the criminal proceedings that 

may be taken against individuals 

for various offences). 

Observations: Businesses will need 

to look closely at the substance 

requirements introduced or being 

introduced in jurisdictions in which 

they operate or want to operate. The 

extent of compliance and reporting 

obligations will impose additional 

burdens and there could be short, 

medium and long-term consequences 

for having insufficient substance to 

support business activities. 

Consequences for being on the 

blacklist 

On the introduction of the blacklist, 

Finance Ministers agreed that EU 

Member States may pursue defensive 

measures in order to encourage these 

jurisdictions to comply with the key 

criteria. Some defensive measures 

were taken in the non-tax area, e.g. in 

relation to denying access to the 

European Fund for Sustainable 

Development. But, it was also stated, 

defensive measures could be pursued 

in the tax area, e.g. increased audits, 

disallowed deductions for costs, 

withholding tax measures, application 

of controlled foreign company (CFC) 

rules, reversal of the burden of proof, 

limitation of participation exemptions 

and switch-over clauses, among 

others (see our EUDTG Newsalert of 

16 December 2017). 

The introduction of a Directive 

amending Directive 2011/16/EU as 

regards mandatory automatic 

exchange of information in the field of 

taxation in relation to reportable cross-

border arrangements (DAC6) gave 

Member States the chance to include 

a specific tax consequence for 

jurisdictions on the list. Hallmark 

C1(b)(ii) of DAC6 applies when there 

is an arrangement that involves 

deductible cross-border payments 

between at least two associated 

enterprises where the recipient of 

https://www.pwc.com/gx/en/tax/newsletters/eu-direct-tax-newsalerts/eudtg/eudtg-newsalert-6-december-2017.pdf
https://www.pwc.com/gx/en/tax/newsletters/eu-direct-tax-newsalerts/eudtg/eudtg-newsalert-6-december-2017.pdf
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such payments is resident in one of 

the listed jurisdictions. There is no 

‘main benefit test’ override to this 

hallmark. Therefore, broadly, an intra 

group arrangement payment made to 

a resident of such a territory is 

potentially disclosable to the 

taxpayer’s tax administration and 

details of the arrangement may be 

shared with other Member States. 

The general impact of DAC6 is 

relevant for disclosures which may be 

required in August 2020, following the 

transitional period. The timing as to 

when it is necessary to see whether a 

jurisdiction is on the list will depend on 

the domestic laws that each Member 

State introduces. The Directive could 

be interpreted to mean that the status 

of the list at the date of the first 

‘trigger’ event would be relevant – with 

no need to amend that if, for example, 

a jurisdiction subsequently were to be 

added to the list. But there is some 

uncertainty, even where a jurisdiction 

is on the list for a relatively short time.  

Poland has introduced a mandatory 

disclosure regime (MDR) 

implementing DAC6, but also 

extending it for various domestic 

hallmarks and bringing in all the rules 

from 1 January 2019. That includes a 

30-day disclosure deadline.  The list 

status needs to be considered now in 

relation to this regime. 

Observations: Given that Dubai and 

the other Emirates are significant 

sources of investment into EU 

businesses and are becoming more 

prevalent as destinations for many 

global businesses, the UAE’s 

inclusion on the list potentially means 

more arrangements may be 

disclosable on implementation of 

DAC6 (including as regards the 

extended Polish regime). In addition, 

many businesses with operations in 

Bermuda and Barbados - in particular 

insurance businesses in the former - 

may need to be aware of increased 

disclosure obligations.  

Further action versus EU bodies’ 

perceived benefits of the listing 

initiative 

The CoCG is still considering 

producing  guidance on further co-

ordinated defensive measures in the 

tax area in relation to listed 

jurisdictions (see agreed Work 

Programme for the CoCG under the 

Romania Presidency for the first half 

of 2019.  

Pressure for action continues to grow 

from certain stakeholders. The threat 

of action at the EU level continues 

despite the consideration of a 

minimum tax for payments to low-tax 

jurisdictions (income inclusion/ base 

erosion provisions) as Pillar II in the 

OECD proposals on digitalisation (see 

our Tax Policy Bulletin of 15 February 

2019).  For example, the European 

Parliament’s Special Committee on 

financial crimes, tax evasion and tax 

avoidance (TAX3) has produced a 

final report of 8 March 2019 that calls 

on the Member States to adopt a 

single set of strong countermeasures, 

such as withholding taxes, exclusion 

from calls for public procurement 

tenders, increased auditing 

requirements and automatic CFC 

rules. 

However, the Commission has 

highlighted a number of the initiative’s 

benefits without the need for such 

defensive measures (see Commission 

fact sheet, 12 March 2019). These 

include: 

 60 countries acting on the 

Commission's concerns and 

eliminating over 100 harmful 

regimes  

 an unspecified number of zero-tax 

countries introducing new 

measures to ensure a proper level 

of economic substance and 

information exchange 

 over 20 jurisdictions taking steps to 

bring their tax transparency 

standards into line with 

international norms, and even 

more expected to do so by the end 

of 2019. 

The takeaway 

The EU’s non-cooperative tax blacklist 

has resulted in action by many 

jurisdictions. The list continues to 

clearly impact the behaviours of 

jurisdictions and, as a result, 

organisations that do business in 

those jurisdictions.  

Businesses should consider the raft of 

new substance requirements that 

have been introduced in various 

jurisdictions if they have not already 

started doing so. 

Multinationals and tax administrations 

will need to consider the impact on 

disclosure requirements of the 

existence on the list of a number of 

jurisdictions commonly found in 

commercial arrangements, without the 

carve-out of a main benefit test. 

 

 

 

https://data.consilium.europa.eu/doc/document/ST-6008-2019-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-6008-2019-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-6008-2019-INIT/en/pdf
https://www.pwc.com/gx/en/tax/newsletters/tax-policy-bulletin/assets/pwc-oecd-consultation-reshape-international-tax-for-digital.pdf
https://www.pwc.com/gx/en/tax/newsletters/tax-policy-bulletin/assets/pwc-oecd-consultation-reshape-international-tax-for-digital.pdf
http://www.europarl.europa.eu/cmsdata/161562/TAX3%20Final%20Report_A8-0170_2019_EN.pdf
http://europa.eu/rapid/press-release_MEMO-19-1629_en.htm
http://europa.eu/rapid/press-release_MEMO-19-1629_en.htm
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Let’s talk   

For a deeper discussion of how these issues might affect your business, please call your usual PwC contact. If you don’t 

have one or would otherwise prefer to speak to one of our global specialists, please contact one of the people whose 

details are set out below: 

Global Tax Policy Contacts 

Stef van Weeghel, Amsterdam 

+31 (0) 88 7926 763 

stef.van.weeghel@pwc.com 

 
Phil Greenfield, London 

+44 (0) 20 7212 6047 

philip.greenfield@pwc.com 

 
Dave Murray, London 

+44 (0) 7718 980 899 

david.x.murray@pwc.com   

Aamer Rafiq, London 

+44(0)20 721 28830 

aamer.rafiq@pwc.com 

 

Edwin Visser, Amsterdam 

+31 (0) 887923611 

edwin.visser@pwc.com 

 

Giorgia Maffini, London 

+44(0) 7483 378 124 

giorgia.maffini@pwc.com  

Pam Olson, Washington 

+1 (202) 414 1401 

pam.olson@pwc.com 

 
Will Morris, London 

+1 (202) 312 7662 

william.h.morris@pwc.com    

EU Direct Tax Group Contacts 

Jonathan Hare 
(Co-chair State Aid WG, PwC UK)  

+44 (0)20 7804 6772 
jonathan.hare@pwc.com 

 
Emmanuel Raingeard 
(Co-chair State Aid WG, PwC France) 
+33 (0) 1 56 57 40 14 
emmanuel.raingeard@pwcavocats.com 

Bob van der Made  

(Network Driver, EU Public Affairs-Brussels)  

+31 88 792 36 96 

bob.van.der.made@pwc.com 

Arne Schnitger 

(PwC Germany) 

+49 30 2636-5466 

arne.schnitger@pwc.com 

Other EUDTG Country Contacts 

Austria Richard Jerabek 

richard.jerabek@at.pwc.com 

 

Croatia Lana Brlek  

lana.brlek@hr.pwc.com 

 

Denmark Søren Jesper Hansen  

sjh@pwc.dk 

 

Greece Vassilios Vizas 

vassilios.vizas@gr.pwc.com 

 

Ireland Denis Harrington 

Denis.harrington@ie.pwc.com 

 

Lithuania  Kristina Krisciunaite 

kristina.krisciunaite@pwc.com   

 

Belgium Patrice Delacroix 

patrice.delacroix@be.pwc.com 

 

Cyprus Marios Andreou 

marios.andreou@cy.pwc.com 

 

Estonia Iren Lipre 

iren.lipre@ee.pwc.com 

 

Gibraltar Edgar Lavarello 

edgar.c.lavarello@pwc.com  

 

Italy Claudio Valz 

claudio.valz@it.pwc.com 

 

Luxembourg Alina Macovei 

alina.macovei@lu.pwc.com 

 

Bulgaria Orlin Hadjiiski 

orlin.hadjiiski@bg.pwc.com 

 

Czech Rep. Peter Chrenko 

peter.chrenko@cz.pwc.com 

 

Finland Jarno Laaksonen 

jarno.laaksonen@fi.pwc.com 

 

Hungary Gergely Júhasz 

gergely.juhasz@hu.pwc.com 

 

Iceland Fridgeir Sigurdsson 

fridgeir.sigurdsson@is.pwc.com 

 

Latvia Zlata Elksnina 

zlata.elksnina@lv.pwc.com 
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Netherlands Hein Vermeulen 

hein.vermeulen@nl.pwc.com 

 

Portugal Leendert Verschoor 

leendert.verschoor@pt.pwc.com 

 

Slovenia Lana Brlek 

lana.brlek@hr.pwc.com 

 

Switzerland Armin Marti  

armin.marti@ch.pwc.com 

 

Norway Steinar Hareide 

steinar.hareide@no.pwc.com 

 

Romania Mihaela Mitroi 

mihaela.mitroi@ro.pwc.com 

 

Spain Carlos Concha 

carlos.concha.carballido@es.pwc.com 

 

Sweden Elisabeth Bergmann 

elisabeth.bergmann@se.pwc.com 

Malta Edward Attard  

edward.attard@mt.pwc.com 

 

Poland Agata Oktawiec 

agata.oktawiec@pl.pwc.com 

 

Slovakia Todd Bradshaw  

todd.bradshaw@sk.pwc.com 
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